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TyfTHEN I publilhed the firfl and fecond 
^ ^ volumes of this book, I had not entirely 
refolved, and, therefore, did not undertake, to 
continue the colleftion. I have now, in the two 
following volumes, completed the plan I originally 
formed in my own mind ; which was, to give the 
hiftory of all the caufes that took their rife at the 
laft General Ele&ion, as well as of thofe, which, 
being occalioned by accidental vacancies, ftiould 
happen to be tried during the fame feflions with 
the others. Though I can fay, without affedtation, 
that I am confcious the imperfedlions of the fore- 
going part would require an apology for this con- 
tinuation, yet I do not mean to trouble the reader 
with any. The beft, perhaps, I could offer, would 
only be the common excufe of the encouragement 
of my friends : a fpecies of encouragement, which 
authors, from a pleafmg, but often fatal illufion, 
are too apt to miftake for the voice of the Public. 

a 3 The 



VI PREFACE. 

The principal intention of this Preface is t6 makd 
the reader acquainted with fome of the eftabliflhed 
rules relative to the prefentation of petitions com- 
plaining of undue eleftions, on the fecond, or any 
fubfequent fefSon of Parliament, after a General 
Eledion. 

I. The annual order mentioned in the Intro- 
duction ( I ), is always exprefled in the fame words, 
whether in the firft, fecond, or other fubfequent 
fefiion of a Parliament : viz. 

Ordered, ^* That all perfons who will queftidn 
*' any returns of members to ferve in Parliament, 
*^ do queftion the fame within fourteen days next, 
** and fo within fourteen days next after any new 
•* return (ball be brought in." (2). 

But the conftru&ion is this : On the fecond, or 
any fubfequent, feffion, no petitions can be received, 
even within the fortnight,, unlefs, i. Where the 
fame election has been complained of, in the fore- 
going feffion, and the caufe has not been tried -, 
which happens when the day fixed for taking the 
firft complaint into confideration has been pofterior 
to the rifing of the Parliament y 2. Where, in the 

(1) Supra, vol. i. p. 45, 46. 

(2) Votes, 5 Dec. 1774 f p-S* and 27 OS. 1775, p. 9. 

cafe 
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tafc of a vacancy, there has not been, in the pre* 
ceding fefiion, a fortnight between the time when 
,the return was brought in, and the end of the 
{efHon; 3. When the election complained of has 
taken place, in confequence of a vacancy, between 
the two feflions, or after the commencement of 
the new one»— — In the firft feffion of this Parlia- 
ment, an inftance occurred of the great rigour with 
which the Houfe adheres to the limitation in the 
cafe of original petitions (i). In the laft, the like 
ftriftnefs was obferved with refpedt to the prefent-* 
ing a new petition, complaining of an eleftion 
which had been already petitioned againft. The 
Honourable George Keith Elphinftone Imd, in the 
former feffion, prefented a petition, queftioning 
the eledtion of the fitting member for the county 
of Dunbarton, in Scotland (2) ; but there was no 
trial of the caufe before the Parliament rofe. In 
the mean time, Mr. Elphinftone, being a captain 
in the navy, was obliged to go abroad on the 
King's fervice. The annual order of limitation for 
the laft feffion was made on the 27th of Odlobcr, 
1775. On the loth of November, the laft day of 
the fortnight. Captain Elphinftone was not re- 
turned > but Mr. Seton, who had been his agent 



(i) Supra, vol. i. p. 84, 85. 
iz) X2 Dec. X774, Votes, p. 
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viii PREFACE. 

on the former occafion, offered to give information 
to the Houfe, touching his intention of renewing 
his petition, and of the time of his going to fea, 
and of his being at that time abroad on his Ma- 
jefty's fervice. A motion, however, being made, 
and the queftion put, for Mr. Seton's being called 
to the 'bar, and examined, it pafled in the nega- 
tive. Then a motion being made, and the quef- 
tion i:)ut, " That the Honourable George Keith 
Elphinftone be allowed fourteen days more, 
from this day, to prefent his petition to the 
Houfe, complaining of the eleftion and return 
" of Sir Archibald Edmonftone, Baronet," (the 
fitting member) : this too pafled in the negative 

It ought, however, to be obferved, on this, cafe, 
That Mr. Seton did not produce any authority 
from Captain Elphinftone, to appear as his agent, 
or to make an application for longer time in his 
name : That it was on this ground, that the mo- 
tion for examining /limy was rejedted : That the 
queftion produced a divifion : And that, after all, 
many of Captain Elphinftone's friends, in the 
Houfe, thought that he might ftill apply, Aimfe/fy 
for leave to petition, on his return to England, 
and that the Houfe would grant it. In faft, al- 

(i) loihNov. 17751 Votes, p. 70. 

though 
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though he returned "foon afterwards, he never made 
any fuch application. 

II. When a new petition is prefented, com- 
plaining of an election already petitioned againft 
in the former feffion, the new petition muft be 
the fame in Jubjiance with the former ; that is, it 
muft not contain any new allegations/ If it does, 
it will, not be received. On a moment's reflexion 
it will be evident, that this rule is neceflary, in 
order to give to perfons in pofleflion of feats in 
Pariiament, the full advantages intended by the 
order for the limitation of the time of petitioning 
againft them ; and though, I believe, there is no 
general refolution or order for it, it is underftood 
to be the eftablifhed law of Parliament, and has 
been fo for at leaft near a century. See the cafes 
of St. Ives (14th December, 1694 (i).) Reading, 
(15th of the fame month, (2).) Wigan, (31ft 
January, 1 699-1 700 (3),) and Mitchel (5th and 
6th March, 1699-1700 (4);) in which the Com- 
mittees of privileges and eleftions were difcharged 
from proceeding on renewed petitions, becaufe 

(i) Journ. vol. xiii. p. 62. (3) Same vol. p. 162. col. 

col. 2. p. 63. col. I. 2. 

(2) Same vol. p. 64, col. 2. (4) Same vol. p. 268. col. 1. 

p. 83. col. i> 2. P- 271. col. 2. 

they 
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they were ftot the fame in fubftance with thofe on* 
ginally prefented.— The reader will recolleft, that^ 
after the caufe concerning the validity of the r^* 
turn for the borough of Morpeth had been decided 
laft year, leave was given to Mr. Eyre> and the elec- 
tors, to petition, within a fortnight from the time 
of the decifionj on the merits of the eleftion ; and 
that, accordingly, Mr* Eyre did prefent a petition 
oa the merits (i). The day fixed for taking his 
petition into confideration, was the 12th of July, 
1775. Before that time, the Parliament rofe» He 
therefore had liberty to re-petition at the beginning 
of the laft feflion, and adtually did fo, on the 31ft 
of Odtober, 1775; when an order was made for 
taking his new petition into confideration on the 
26th of January following {2). On comparing 
this petition with that of the former feflion, it was 
thought to contain certain new allegations (3)* 
Upon this, it was moved in the Houfe, on the 
23d of November, 1775, that a Committee ftiould 
be appointed to examine, whether the two peti- 
tions of Mn Eyre, were the fame in fubftance; 
and, after fome debate on the fubjeft, a Committee 

(1) Supra^ vol. i, p. 153, dons, 8th February, I77J# 
154. Votes, p. 196; and 31ft Oc- 

(2) Votes, p. 33. tober, 1775, Votes, p. 32, 

(3) Compare the two petu 33. 

was 
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tvas appointed. One of the objeftions urged 
againft the appointment of this Committee was. 
That the matter was taken up too late; that the 
difference (if there really was a fubftantial differ- 
ence) between the two petitions, (hould have been 
obferved when the laft was'prefented ; that now, a 
day, for chufing a Committee to try the caufe, 
having been fixed, the Houfe could no longer 
take any original cognifance of the matter; but 
that it fhould be left to the Committee to be 
chofen under Mr. Grenville's ad:, to difcover the 
fuppofed variance, and report it to the Houfe- 
This objeftion was over-ruled ; and, as it fhould 
feem, with reafon, becaufe it is as juft, that the 
Houfe, after a new petition has been received, and 
a day named for taking it into confideration, 
(hould be able, on the fuggeftion of an effential 
variation from the former, to take the proper mea- 
fures for enquiring into that point, and, if necef- 
fary, for difcharging entirely the order appointing 
a day for taking it into confideration, as that, after 
fuch order, they (hould have it in their power to 
put an end to the caufe, by giving leave to the 
party to withdraw his petition. — The very day 
after the Committee of enquiry was appointed in 
the prefent cafe, Mr. Eyre applied for, and ob- 
tained, leave to withdraw his-, upon which, the 

order 



xii PREFACfi. 

order appointing the Committee of enquiry was 
difcharged (i)» 

III. The laft rule I (hall mention is with regard 
to cafes where, the fame perfon being returned for 
two places, there is a petition againft his eledion 
for one of them. Such perfon cannot choofe 
which he will ferve for, till the merits of the elec- 
tion complained of are decided ^ becaufe, till then, 
it cannot be afcertained, that he was legally chofen 
for both places. It is improper that a perfon who 
has been thus dciible-returned (hould, in any in- 
fiance, make his option before the fortnight for 
petitioning is expired^ becaufe till then either of his 
cleftions may be complained of j and if, on a com- 
plaint concerning one of them, it fliould be de- 
cided, that fuch eledtion was void, he would be 
iznder a neceflity of reprefenting the other place. 

(i) Votes, 24th November, fhould appear that the perfon 

1775, p. 122. relumed was not duly cfiofen» 

♦ [After the fortnight for he is in fuch cafe obliged to fit 

petitioning is expired, and no for the other place. (See the 

petition has been prefented for cafe of BriftoUy^^/r^). It would 

oneof the places, {till the option therefore be abfurd to let him 

is not allowed till che merits of make his option before the 

the petition for th« other place trial, becaufe till that is over 

are determined ; becaufe, if non conftat that he has a right 

on the trial of that, petition it of option.] 

But 
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But the matter is carried ftill farther. If a pctU 
tion has been prefented in a former feffion, againfl: 
a perfon double-returned ; and there has been no 
trial during that feffion, the petitioners have a 
fortnight at the beginning of the next to renew 
their complaint : Now, in fuch a cafe, although 
the member (hopld make his eleftion to ferve for 
the place where his. right is not difputed, yet the 
Houfe will not order a warrant for a new writ to 
fill the feat he may have declined, till the expira- 
tion of the fortnight ; unlefs, perhaps, the former 
petitioners were themfelves to inform the Houfe 
that they wave their right, and do not intend ^ to 
renew their petition. — In the firft feffion of this 
Parliament, feveral freeholders of the county of 
Weftmoreland petitioned the Houfe, complaining 
of the eleftion of Sir James Lowther, Bart, for that 
county ( 1 ). There was no trial of this caufe be- 
fore the end X)f the feffion. On the nth day of 
the fortnight, in the lafl: feffion, " The Speaker 
acquainted the Houfe, that he had received a 
letter from Sir James Lowther, who was pre- 
vented by illnefs from attending his duty in the 
^* Houfe, to inform him, that (having received 
" information from the feveral perfons who were 
^ the petitioners from the county of Weftmorc- 

^f) 17th Dec. 177^, Votes, p. 91. 

»' land 
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** land in the laft feflion of Parliament, that they 
will not renew their petition) he, being chofen a 
knight of the (hire to ferve in this prefent Par- 
liament for the county of Cumberland, and alfo 
" a knight of the fhire for the county of Weft- 
** moreland, made his elediion to ferve for the faid 
*^ county of Cumberland. 

** And a motion being made, and the queftion 
" being propofed. That Mr. Speaker do iffue his 
** warrant to the clerk of the Crown, to make out 
** a new writ for the eledting of a knight of the 
** (hire to ferve in this prefent Parliament for the 
** county of Weftmoreland, in the room of the 
** faid Sir James Lowther ; 

** The Houfe was moved. That the petition of 
" feveral freeholders of the county of Weftmore- 
** land, who have thereunto fubfcribed their 
** names, which was prefented to the Houfe upon 
^^ the 17th day of December, in the laft feffion of 
** Parliament, might be read. 

** And the fame was read accordingly. 
*' Then the queftion being put. That Mr. 
" Speaker do iffue his warrant to the clerk of the 
" Crown, to make out a new writ for the eledting 
," of a knight of the (hire to ferve in this prefent 
** Parliament for the county of Weftmoreland, in 
" the room of the faid Sir James Lowther j 

A '' It 
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** It paffed in the negative (i)-" 

The method here taken of communicating the 
intention of the former petitioners to drop their 
complaint, was not thought fufEcient to juftify the 
Houfe in ordering a new writ. There was no im- 
mediate information in the name of the petitioners 
themfelves. — On the 13th of November, the fort- 
night being expired, and no renewed petition 
having been prefented, a new writ was ordered for 
Weftmoreland (2)^ 

(0 7A Nov, J775, Votes, p. 53, 54. (a) Votes, p. 78* 
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t^ The day appointed for choofing this Committee was 
Tuefday, the 14th oF November, 17755 but the Houfe not 
being complete, according to the provifions of the ftatute 
(i), they were obliged to adjourn to the day following (2}. 

On Wednefday, the 15th of November, the Committee 
was chofen, and confided of the following Gentlemen: 



John Elwes, £fq. Chairman • 
Earl Verney - - - - - 
Earl of Tyrconnel - - - 
Sir Henry Hoghton, Bart. - 
Vifcount Palmerfton - - - 
Hugh Bofcawen, Efq. - - 
Benjamin Langlois, £fq. - - 
Thomas More Molyneux, Efq. 
William Drake, jun. Efq, 
Hon. Thomas VilliersHyde - 
Charles Mellifli, Efq. - - 
Sir William Bagot, Bart. - - 
George Bridges Brudenell, Efq. 

Nominees, 
Of the Petitioner : 
Hon. Thomas Howard - - 
Of the Sitting Members : 
Bamber Gafcoyne, Efq. - - 



-^ 



IS2 
G 






^Berkfliire. 
Bucks. 
Scarborough. 
Prefton. 
Haftings* 
St. Mawes, 
St. Germans* 
Haflemere. 
AgmondeOiam* 
Chriftchurcb. 1 
Pontefraft. 
StafFordfhire. 
Rutland(hire* 



S. Michael. 



^Truro. 



Petitioner : 
The Honourable John Luttrel. 

Sitting Members: 
Sir Abraham Hume, Baronet, William JolifFe, Efq. 

Counsel, 
For the Petitioner : 

Mr. Mansfield, Mr. Lee. 

For the Sitting Members: 
Mr. Miffing, Mr. Hardijige* 

<i) rUe vol. i. Introd. Scft. J.li® IX. p. 49' 5®^ 
(») Votes, 14N0V. p. 79* 
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THE 



S E 



Of the BOROUGH of 



PETERSFIELD. 



ON Thurfdayj the i6th of November, the 
Conunittee being met, the petition ofMn 
Luttrel was read, the entry of which in the Votes 
is verbatim as follows : 

31 Oa. 1775. " A petition of the Hon. John 
** Luttrel was read, fetting forth. That at the laft 
** election of members to ferve in Parliament for 
the borough of Petersfield, Sir Abraham Hume, 
Baronet, High Jheriff for the county of Hertford^ 
William Joliffe, Efq. and the Petitioner, were 
*' candidates; and that the faid Sir Abraham 
^* Hume and William Joliffe, [(i) by them- [4] 
•* felves and their agents,] after the diflblution of 

(i) Thefe words are repeat- miflake of the printer of the 
ed twice, but this feems to be a Vote^. 
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** the laft Parliament, and the iffuing of the writ 
" for the eledlion, and previous to and during the 
poll, by themfelves and their agents, and by other 
ways and means, on the behalf, and at the charge, 
^* of the faid Sir Abraham Hume and William 
JolifFe, did give, prefent, and allow, to the elec- 
tors of the faid borough, and to feveral perfons 
'* who had or claimed a right to vote in the elec- 
" tion for the (aid borough, money, meat, drink, 
" reward, entertainment and provifion, in order to 
procure themfelves to be elected for the faid 
borough, in open defiance of the law ; and that 
the faid Abraham Hume and William Joliffe, 
previous to and during the poll were guilty of 
bribery and corruption, and attempting to bribe 
and corrupt thofe who had a right to vote in 
" the faid eleftion, in order to procure themfelves 
" to be returned as perfons duly eledted, and that 
[5] " James Shovvell, pretending to be the mayor of 
" the faid borough, afted partially and unfairly in 
" the execution of his office, as a returning officer, 
during the faid poll, in rejedllng good votes for 
the petitioner, and admitting bad ones for the 
faid Sir Abraham Hume and William Joliffe, and 
in many other refpefts; and that, by the faid and 
" other undue means, the faid Sir Abraham 
" Hume and William JolifFe obtained a majority 
" of votes on the poll, aud were returned accord- 
ingly to ferve in Parliament for the faid borough, 
in prejudice of the petitioner (who was duly 
elefted, and ought to have been returned) and 

** the 
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^' the legal eleftors of the faid borough, and in 
*^ open defiance of the law and freedom of elec- 
tions; and therefore praying the Houfe to take 
the premifcs into confideration, and to grant 
** him fuch relief therein, as (hall upon examina- 
*^ tiofl appear to be juft (i)/' 

Then the laft determination of the right of elec- 
tion was read, which is as follows : 

9 May, 1727. Refolved, " That the right of [6] 
*^ election of burgeffes to ferve in Parliament for 
*^ the borough of Petersfield in the county of 
^* Southampton, is in the freeholders of lands, or 
ancient dwelling-houfes or ftiambles built upon 
ancient foundations, within the faid borough 

(2)." 

Xhen the ftanding order of the 1 6th Jan. 1 735^^9 
was read (3). 

Jf3* The counfel for the petitioner informed the 
Committee, that they did not mean to litigate the 
right of eledtion, and that they therefore thought 
it unneceflary that either the laft determination or 
ftanding order (hould be read. However, it ap?- 
peared to the Committee to be the eftabUfhed and 
regular pratflice to read both, in all pafes wher^ 
fthere is a laft determination. 

The counfel for the petitioner opened their 
cafe by acquainting the committee that they in? 
tended, 

I. To objecEt to Sir Abraham Hume, that, being 

(1) Votes, p. 27, 28. col. 2. 

^2) Journ. ?ol. XX. p, 86i. (5) Sufra, vol. i. p. 99, 100. 

B 3 high 
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high ftierifF for the county of Hertford at the 
time of the eleiQtion, he ^ras inel^blc, and that 
notice thereof having been given to the returning 
officer and to the eleftors, the votes given fpr him 
were thrown away. 

2. To both the fitting members, that they had 
been guilty of corrupting the voters by gifts and 
promifes after the vacancy, and iffuing out of the 
writ, by which means the ele<9:ion of them was 
void by virtue of the ftatute of King William (i). 

The counfel for the fitting members infifted^ 
that it was not competent to thofe on the other 
fide to go into the queflion concerning the fup- 
pofed ineligibility of Sir Abraham Hume as fheriff 
of Hertfordfhire, becaufe there was no exprefs alle- 
gation or complaint on that fubjedt in the pe-r 
• tition. 

They faid,, That the words ^* High Jheriff of the 
** county of Hertford^^ appeared in the petition 
merely as an addition or defcriptio perfotue. That 
[8] there was no complaint on that account which 
could either lead Sir Abraham Hume to think 
that he was to be attacked on that ground, or in- 
fleed entitle the Committee to enter upon fuch a 
queflion, fmce it could Efot be confidered as any 
part of the merits of the petition : That in every 
court of Juflice it is a rule that the plaintiff who 
complains of injuflice, and fues for redrefs, (hall not, 
pn the trial, be pern^itted tq take up a new caufe 

(1)7 Will, m, cap. 4. 

of 
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of complaint which has not been fet forth in the 
inftramcnt by which he made his firft application 
to the court. That this rule is as juft as it is in- 
variable, being calculated to prevent a furprize on 
the defendant, who, if he had not previous notice 
of every charge meant to be brought againft him, 
might lofe his caufe for want of an opportunity to 
prepare his defence. 

To this the counfel for the petitioner anfwered. 
That the faft was clearly ftated. That the 
petitioner had a right to avail himfelf of every r^j 
thing that appeared on the face of the petition. 
That it was certainly unneceflary for him to tell 
the Houfe in his petition, that Sir Abraham Hume, 
being (herifF, was thereby ineligible. That it was 
more proper to leave the law to be declared by the 
decifion of the Committee. That nobody could 
fuppofe that the words by whigh the circumftance 
of Sir Abraham Hume's being IherifF of Hertford* 
fliire is mentioned, were inferted merely as a title 
#r defcription, fuch addition of the office of a 
fitting member never being ufed in petitions, be- 
caufe altogether unneceflary, That the petitioner, 
for inftance, had never dreamed of defcribing the 
other fitting member by his office of one of the 
Commiffioners of the Board of Trade. That Sir 
Abraham Hume, therefore, could not pretend 
furprife ; efpecially as they were, they faid, ready 
to prove that the objedion to his eligibility was 
taken at the election, and the returning officer and ^ 

clc&ors warned, that votes given for him would be 

B 4 thrown 
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thrown away, and that his being ftierifF would b^ 
made the ground of a petition to the Houfe of 
Conamons. That if a fitting member were dated 
in a petition to be a traitor or felon convift, an 
idiot, &c. in the forni of words ufed in the prefent 
mftance, it could never be contended, that a Com- 
mittee to whom fuch petition (hould be referred, 
ought to (hut their eyes to a legal difability, and 
declare fuch traitor, felon, or idiot duly elefted, 
becaufe the words, " and therefore ineligibky^ or 
others to that efFeft, were not added *. 

The counfel did not fpeak at great length to 
this obje^ion ( i ). When they were directed to 
yvithdraw, the Committee (deliberated for a confi- 
jierable time, and then, the counfel being called in, 
the Chairman informed them, that the Committee 
.had come to the following refolution : 

Refolved, " That the counfel be not permitted 

[ilj "to argue the point of the ineligibility of Sir 

f^ Abraham Hume as High Sheriff of the county 

f* of Hereford, the fame ineligibility not being an 

" allegation in the petition." (A), 

The counfel for the petitioner then called three 
or four witnefTes, tq prove that-gifts and promifes 
had been made by Mr. JolifFe^ in the prefence, and 
with the concurrence of the other fitting member. 
In their opening they did not alledge that they 
. pould on this ground bring thq majority of votes, 

• [ • Vidt Rex. i;. Moor, z 2 Burr. 834.] 
i^od, 128. and Rex. 'o, (i) Vide infra. Cafe of 
^oy^ll, Tr. 3^ & 33 G. II. 3outhan?pton, vol. iv. p. 84, 

as 
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as againft either the fitting members, to be in favdur 
of Mr. Luttrel. The objeft, therefore, of the 
evidence, was to make the eledtion void as to one, 
or both. 

In the courfe of this evidence, one John Newman 
ivas called to prove a declaration made to him by 
one Brackftonc, a voter, about having got the 
promife of a houfe from Mr. JolifFe for his vote. 

On the part of the fitting members this evidence 
was objeded to. 

It was faid, that although the declaration (not 
ppon oath) of a perfonwho cannot be obliged to {izX 
be a witnefs on the fubjeft himfelf, is admiflible in 
evidence to affelt fuch per/on, yet it is not admif- 
^ble as againft a third party, and that as the counfel 
for the petitioner had not faid that they meant to 
difqualify voters^ but only to affeft the fitting 
members perfonally, by promifes, gifts, &c. which 
they had niade, the evidence could not be admitted 
for that purpofe. 

It was anfwered by the counfel for the petitioner. 
That they were not obliged to anticipate the intent 
and purpofe of the evidence they produced. That 
ivhat they now offered, was certainly competent in 
an eleftion caufe. And that the Committee, after 
they (hould hear it, would judge to what ufe it 
pught to be applied. 

The Committee, after deliberation, 

Refolved, " That the evidence offered could not 
'* be admitted in fupport of any charge againft Sir 
f* Abraliam Hume or Mr. JolifFe/* 

The 
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The counfel for the petitioner then faid they 
would afk the fame queftions, with a view to dif- 
qualify Brackftone. 

Which they were allowed to do. 

On Thurfday, the 1 6th of November, being the 
fame day on which the caufe began, the Committee, 
by their Chairman, informed the Houfe, that they 
had determined. 

That the two fitting members were duly defied 

(0. 

(i) Votes, p. 87, 88. 
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p AGE II. (A.) In the Cafe of Sudbury, in 1770, 
there is the following entry in the Journals. 

15 Feb. 1770. ** The counfel for the petitioners hav? 
." ing prppofed to produpe evidence, in order to prove, that ' 
*< fevcral pf the perfons who voted for the fitting members 
f< at the laft elediion, were npt legally qualified to give their 
*< votes, as not being freemen of the faid borough. 

** The fame was objedied to by the counfel for the fit^ ^ 
<< ting members, as not being warranted by any allegation 
5* in either of the petitions. 

** This point being agreed, and the counfel dire£led to 
•* withdraw. 

** And a motion being made, and the queftion being put, 
^ that the counfel for the petitioner be admitted to produce 
•* evidence, to prove that many of the perfons who voted 
** for the fitting members at the laft general eloftion for the 
** borough of Sudbury, were not legally entitled to vote for 
f* members to ferve in Parliament for the faid borough, 
a there being no allegation in either of the petitions pre- 

*< fented 
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" fcnted to this Houfe to warrant their producing fuch evi* 
** dence, 

«* It pafTed in the negative (i)." 

To confine the plaintiff in an eleftion gapfe to the allega- 
tions in his complaint, would be a pradlice analogous to the 
rules of the ordinary courts of juftice, and would not be 
attended with any hardftiip to him, for he has it in his power 
to nfjake hrs petition as comprehenfive as he thinks fit» 
However^ the rules of the courts of Wcftminfter Hall can- 
not be adopted on all occafions by Committees, becaufe of 
the cflential differences in the nature of the caufes which 
they have to decide ; and I confefs there are difficalties at- 
tending this rigid adherence to the petitioner's complaint aS 
fct forth in the petition. Perhaps the reprefentative body 
at large is in fome rerpe6l to be confidered as a party con- 
cerned in every controverted ele£lion. By their oath, the 
Committee are to fwear, tfiat they will well and truly try 
the matter of the petition referred to them. According to 
the ftn&. fenfe of thefe words, if fuppofed to deicribe the 
limits of their jurifdi6tion, they are bound to donfine them- 
fclves to the allegations of the petition. But, after the oath, 
the ftatute goes on to fay, " and they (ball be a Selefl: Com- 
** mi t tee to try and determine the merits of the return^ or 
•*^ election^ appointed by the Houfe to be that day taken into 
^* confideration :" and afterwards, (in§ i8). "ThefaidSe- 
** lecSt Committee fliall try and determine the merits of the* 
[i6J ft return, or ele<SVion, or both." Do not thefe words feem 
to empower the Committee to inquire into, and decide 
upon every thing material to the merits of the return and 
eledion, whether fpecified in the petition or not ? Now the 
Houfe of Commons at large has an intereft that no candi- 
dates but thofe who were eligible and legally chofen, be 
declared duly eledled by the determination of the Commit- 

(i) Journ. vol. xxxii. p. 705. col. i. 

tec; 
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fee; and tfce eligibility of a candidate, whether that makes Nok 
part of the matter of the petition or not, is certainly part of ^ A. j^ 
the merits of the ele£tion and return. Indeed, that Com- 
mittees are not confined Jiri^fy to the matter of the petition 
(although that alone is mentioned in their oath) is clear 
from this, that they hear and determine upon the cafe which 
the fitting memi)cr choofes to make againft the petitioner, 
although the oath has no reference to any thing of that fort. 
iSuppofe for a moment, that a fherifF is clearly ineligible by 
law, or rather let us take the cafe of a perfon who at his 
ele£tioa is pofleffed of a new office, within the meaning of 
the ftatute of Queen Anne (i) for fuch a perfon is, by that 
ftatute, ineligible. Suppofe a petition is prefented com- 
plaining of his eledlion, but without alleging that he held a 
difqualifying office, or was incapable of being chofen* If 
it come out in the courfe of the evidence given on other 
points, that he held the office, can the Committee, who, we 
will fuppofe, have found all the points litigated by the peti- 
tioner to be in favour of the fitting member, determine that 
fuch fitting member was duly eleSied? Suppofe the petition 
has ftood over for a year, and has not been renewed within [17] 
the limited time (2) in the next feffion, and in the mean 
time he has divefted himfelf of his office, there can be no 
new petition againft his eledtion, and therefore no Com- 
mitee can be chofen to try it on the ground of his ineligi- 
bility. He is now capable of fittings So that there can be 
no motion or enquiry in the Houfe on that ground % and 
fince Mr. Grenville's a£l, itfeems to be the univerfal opi- 
nion, that no queftion can be moved in the Houfe relative 
to the validity of an eUSiion which has been complained of 
by petition. Perhaps, if an ineligible perfon were returned, 
and no petition were prefented, the Houfe ftill might take 
cognizance of it j for it would be too much to fay, that fuch 
a return could not be inquired into, although againft the 

(1)6 Anne, cap. vii, ^25. (2) ^«/r«, Prcf. 

law 
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kw of the land, unlefs fome individual, interefted as a vot«r 
or candidate, chofe to petition on the fubjedi. But, in the 
inftance we have put, a pcrfon incapacitated by pofitive (la« 
tute, will retain his feat, merely becaufe the individual or 
individuals who petitioned againft him, either by negle£lor 
defign, did not allege the incapacity in their petition. Per- 
haps thefe obfervations may merit (bme attention, if it (hould 
be thought expedient to make any farther alterations in tbe 
ftatute of 10 Geo. III. 
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CASE 
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TOWN and PORT 
OF 

S E A F O R D, 

In the County of SUSSEX. 



The Committee was choTen on Friday, the tyth of Notcm-* 
ber, and confided of the fdlowing Gentlemen ; 



Hon. George Venables Vernon, 
Chairman - - - • - jt 
Hon. James Murray - - « - 
Charles Amcotts, Efq. - - - 
Hon. Charles Greville - - - 
George Bridges Brundenell^ Efq. 
Sir John Palmer, Bart. - * - 
William Drake, Efq. fen. - - - 
Sir Henry Paulett St. John, Bart. 
George Clive, Efq. - - - . 
William Ewer, Efq. - - - - 
John Peach Hungerford, Efq. 
Ambrofe Goddard, Efq. - - - 
Richard Aldworth Neville, Efq. • 

Nominees, 

Of the Petitioners : 
Sir George Younge, Bart. - • 

Of the Sitting Members : 
John Moreton, Efq. - - « 
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I Glamorganfhire* 

Perthfhire. 

Boflon. 

Warwick* 

Rutlandfbire. 

Leicefterfliire* 

Agmondefham. 

Hants. 
^ Bifliop's Caftle. 
j Dorchefter. 
I Leicefter(hire. 

Wiltfhire. 

Grampound* 



- • 



Honiton. 



^Wigan, 



Petitioners! 
Stephen Sayre, Efq. and John Chetwood, Efq. 

Sitting Members. 
William Hall, Lord Vifcount Gage, in the Kingdom of 

Ireland, George Medley, Efq,^ 

Counsel, 

Fcr the Petitioners. 

Mr. Lee, Mr. Alley ner 

. For the Sitting Members. 
Mr. Mansfield, Mr. Cox. 
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ON Saturday, the 1 8 th of November, the Com- 
mittee being met, the petition was read, 
letting forth ; That many perfons duly qualified 
tendered their votes for the petitioners, but were 
rejcdted -, by which means, on cafting up of the 
poUj there appeared a majority for the fitting 
itiembers ; whereas, if they had not been arbitrarily, 
partially, and illegally rejected, there would have 
been a gretit majority in favour of the petitioners 

The laft determination of the right of eleftion 
was then read, and appeared tQ be entered in the [z2\ 
[journals in the following words ; 

(i) VotM, p. 29. 31 oa. 1775. 
Vol. in. C 10 Feb* ^ 
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10 Feb. 1670-1. " Sir Job Charlton reports 
V from the Committee of ele&ions, the ftate of 
" the cafe, and evidence, touching the election 
" for the town of Seaford in the county of Suflex, 
and the queftion thereupon arifing ; whether the 
right of ekftion were in the bailiff, jurors, and 
freemen only; or, in the populacy ; and that the 
Comniittee were of opinion^ That the bailiff , jurors^ 
andfreemeHy had not only voices in * election, but thai 
the ele£iion was in the populacy-y and that Mr. 
" Morley v/as duly elected". 

** The queftion being put to agree with the 
" Committee-^-the Houfe divided ; 

*' And it was refolved in the affirmative ( i ).** 
(Majority 108 to 102). 

After this entry had been read, the counfel for 

the fitting members defired that an explanatory re- 

folution made by the Houfe, in 1761, fhould alio 

[2^] be read. Thofe on the other fide fliewed feme re- 

luftance to confent to the reading of the laft-men- 

tioned refolution, left, after it (hould be read, the 

counfel for the fitting members fliould infift that 

it was the laji determination^ within the meaning of 

the ftatute^ and thereby endeavour to preclude them 

from impeaching or cohtradi<Sting it by evixknce. 

The Committee refolved, Tjhat it fliould be read» 

[• Th« vsrord ** th^* is inter- ted in Ihe pfmCcd Journal, 

lined, in this place, in the MSS. and h does not feem material* 

Journal, (which I infpefted \y to afFedl the fenfe.] 

on the occafionof the Com* (i) Journ. vol. iJc. p. 2cro» 



mittee in 1792) thus? *« voices col. 2. 
** in y* eledion;'* tut it Is omit- 
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together with the entry of all thd proceedings on 
the occafion,but that its efFeft and operation (hould 
remain operi to ai^hient; 

The account of thofe proceedings, in the 
journals, is as follows : 

lo Dec; 1 761. " The Houfe proceeded id the 
•* hearing of the matter of the feveral petitions 
** (1) complaining of an undue eleftion and 
^* returii for the town of Seaford> in the county of 
^ Suffex; 

" And the c^iinfel were called in^ 
•' And the faid petitions were rfead; 
^* And the laft determination of the tiptifejmade [24] 
'** upon the toth day of February^ 1671, concern- 
ing the right of elefting (A) Barons to ferve in 
parliament for the town And port of Seaford, in 
the county of Suflex, (whereby it was refolved^ 
•* That the bailiff, jurors, and freemen, had not only 
" voices in the election, but that the eledtion was 
** in the populacy) was alfo read; 

" And one of the counfel for the petitioners was 
** heard> and infilled. That in the faid determina- 
•* tion of the Houfe j the words j " bailiffs juror Sy and 
** freemifty* mean fuch bailiff,, jurors j and freemen 
*• only^ as are refident within the faid town and 
** port J and that the word *^ populacy^ ^ means 
•• inhabitants at large of the town and port of 
•* Seaford^ being mafters of families, and not re- 
** ceiving alms* 

(x) tot the p«tiiiont, 'vidt tj Nov, 1761. 
Jborn* vol. xadx. p. 19. col. i. 

c z '^ Then 
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" Then one of the counfcl for the fitting mem- 

" bers was heard. 

" And then the counfel on both fides were di- 

" refted to withdraw. 

" They were again called in. 
[25] " And the counfel for the petitioners having 

" propofed to produce evidence, in order to fhew 

'^ that the words " l^ailiffy jurors, and freemen^* 

" mentioned in the faid determination of the 

** Houfe of the loth day of February, 1670, mean 
only fuch bailiff, jurors, and freemen, as are re- 
fident within the faid town and port ; 

And the counfel for the fitting members hav- 
ing objefted to the admiflion of that evidence, as 

** being contrary to the faid determination of the 

" Houfe : And having been heard upon their faid 

" objedtion; 

" The counfel for the petitioners were heard in 

" anfwer thereto. 

" And then the counfel on both fides were again 

" direfted to withdraw. 

" And a motion being made, and the queftion 
being put. That the counfel for the petitioners 
be admitted to give evidence, to fliew. That 
in the faid determination of the Houfe, the 

** words ^^ bailiffs jurors y and freemen^'' mean fuch 
[26] " bailiff, jurors, and freemen only, as are refident 

" within the faid town and port ; 
" It paffed in the negative." 
" And the counfel were again called in. 
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** And Mr. Speaker acquainted them with the 
** faid refolution (i)." 

II Dec. 1 76 1. " The order made this day for 
*^ refuming the further hearing of the matter of 
^^ the feveral petitions complaining of an undue 
*^ eledtion and return for the town of Seaford, in 
*^ jthe county of Suffex, at half an hour after three 

of the clock this afternoon, being read ; 

The Houfe proceeded to refume the further 

hearing of the matter of the faid petitions. 

" And the counfel were called in; 

And the counfel for the petitioners proceed- 
ed in fupport of their conftruiiion of the word 
•*^ **^ populacy'' in the laft determination of the 

Houfe, concerning the right of eledting Barons 
f^ to ferve in Parliament for the town and port of 
** Seaford aforefaid,made the loth day of February, [27] 
^^ 1670. 

" Then the faid counfel examined feveral wit- 
** ncffes, in order to prove that the inhabitants at 

large have, by ufs^^, voted at eleftions of 

Barons to ferve in Parliament for the faid town 

and port. 

Then the original poll taken at the eleftion of 
" Barons to ferv^ in Parliament for the faid town 
" and port, in the year 174.7, was produced by the 
^* town clerk of the faid town and port. 

" And the counfel for the petitioners having of- . 
M fered to produce the corporation-book, in which 
^* are entered the afts of the faid corporation j 

(i) Toaro. vol. xxlx. p. 83. col. i,a. 

0,3 ^*And 
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And the counfcl for the fitting mcmbijrs hav* 
ing objefted to the producing of the faid book aa 
'' evidence, in relation to any other matter than the 
f ' afts of the faid corporation ; 

ff The counfel for the petitioners were heard, in 
*^ anfwer to the faid pbjeftion ; 

^^ And the counfel for the fitting members being 
" heard, by way of reply ; 
[28] «« The counfel on both fides were direfted tq 
*^ withdraw. 

They were again called in. 
And the counfel for the petitioners not infift- 
ing on producing the faid cprporationrbook > 
Several parts of the faid original poll were 
** read: 

" And then the counfel on both fides were 
" again directed to withdraw ( i ).' • 

The further hearing of the caufe was again ad* 
joumed tillTuefday, the 15th of December. 
15 Dec. 1 761. " The Houfe proceeded to the 
further hearing of the matter of the feveral pe- 
titions, complaining of an undue eledion and 
return for the town of Seaford, in the county of 
" SuiTex. 

" And the counfel for the petitioners having 

gone through his evidence, in fupport of his 

conftruftion of the word " popuiacy" in the lail 

[29]. " determination of the Houfe,' concerning the 

f ^ right of eledting Barons to ferve in Parliament 

(i) Journ. vol. xxix. p. 84. col. i, 9. 

^' fbr 
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^ for the tpwil and port of Seaford-aforefaid, made 
^ the loth day of February 1670; 

^ The counfel for the fitting members wer© 
*^ heard in anfwer ^thereto ; and infifted. That the 
^ word " ^/tf^ry" in the faid determination of the 
" Houfe, means, inhabitants, houf^keepers, pay* 
** iijgfcot and lot. , 

*^ And the faid counfel examined a witnefs in 
^ fupport of their faid conftrudlion. 

" And the counfel for the petitioners having 
** been heard by way of reply ; 

*^ The counfel on both fides were direfted. to 
^ withdraw. 

" Refolved, That in the laft determination of 
^ this Houfe, of the right of eledtion of Barons to 
^* ferve in Parliament, for the town and port of 

Seaford, in the county of Suffex, made the loth 

day of February, in the year 1670; which is as 
** foUoweth, viz. ** That the bailiff, jurors, and 
*^ freemen, had not only voices in the eledlion, but [30] 
*' that the eledtion was in the populacy;" the 
*^ word ^^popu/acy'' therein mentioned, extended 
** only to tie inhabitants y houfekeepers of the faid town 
*^ and port y paying f cot and lot ( i )." 

After thefe entries from the Journals, the ftand- 
\ng order of 1 6 Jan. 1 735-6 was read ( 2 ). 

The counfel for the petitioners then opened th^ 
whol^ of their cafe, which Qonfift^d of two general 
points, 

(1) Journ. vol. XXIX. p, 89. (2) Supra, yoL i, p. 99* 

^.QI 2, p. ^ colt If ICO, 

c 4 I. ThQ 
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1. The firft was. That the explanatory refolntion 
of 1761, was inconfiftent with the true fenfe of the 
determination of 1670, which was the laft determir 
natiqn of the Houfe, when the ftatute of 2 Geo, II , 
c^p. 24. took place, and therefore final to all intents 
and purpofes ; and not to be overturned or altered 
by any refolution fubfequent to the ftatute. 

2, The fecond. That, if the Committee ftiould 
[31] think, agreeably to the refolution of 176 1, that the 

dedtors diftinguifhed by the word ^^ poptUacy^* ' m 
the refolution of 1670, muft be Jcot andktmeny 
yet, to bring them within that defcription, it was 
not necelTary that they fhould be aftually rated to 
the poor. 

The counfel for the fitting members objefted tp 
their being permitted to bring evidence to con- 
tradict the explanatory refolution of 176 1, and this 
point was feparately argued and determined by a 
fpeci^l refolution of the Gommitee. 

Counsel for the Petitioners. 

When a laft determination is fufficiently clear, or 
admits of a conftrudtion confonant to general prin- 
ciples, and the common law of Parliament, it would 
be highly dangerous to allow of explanatory refolu-r 
> lations contradi&ory to, or inconfiftent with, fuch 
conftruftion. The certainty and fecurity which 
the legiflature meant to provide by the ftatute of 
iGeo. II. might be entirely evaded by fuch pre- 
tended explanations. ^^ fopulacy^^^ is a word of 

general 

J* Dr. Johnfon dcriyes the \* Ucy*^ frprp the French 
f6tis**fofifIac$"and ^^fofu-^ word ** f9fulac$** d^ni. defines 
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general import ; and the fair method of conftrulng 
it in the determination of 1670, is to apply it to fuch 
perfons as, by the common law, where there is no 
charter or prefcription to the contrary, are the 
legal eledtors for boroughs. Thefe are the inha- 
bitants houfeholders (i). That fuch is the lenfe 
in which the word was underftood at Seafprd, from 
the date of the determination in 1670 to the year 
1 76 1, can be proved by the conftant ufage of the 
place during that long ppriod of time. Indeed the 
fuccefsful party in 17 61, and the houfe in making 
their decifion, feem to have been fo ftongly im- 
preffed with this fenfe of the word ^^ populafy^* 
that even in taking in the qualification of the pay> 
ment of fcot and lot, they added that of being 
houfekeepers. This would have been unneceffary 
if they had confidered Seaford as a common fcot and 
lot borough ; for to be a houfekeeper is no necef 
fary part of the defcription of a fcot and lot man. 
Occupancy, even without inhabitancy, is fufficient [33] 
jto conftitute that character (2 ). 

If the word ^* populacy*^ can receive an interpre- 
tation agreeable to the common law right of 

them to mpan ** the vulgar ; ** nato della feccia del popo' 

*' the common people; the ** la%zo di Roma." Kocc, 

*• multitude." The French Decameron, Giorn. 10. N® 8.] 
ffoxdi may either have been (1) Fide fupra^ vol. i. Cafe 

formed diredlly from the Latin of Pontefra£t, vol. ii. Cafe of 

f'/«>/a/fl//>,which might import Poole. » 

inhabitants y'* or from the Ita- (2) Videfupra^v^A. P-3S^* 

|ian *' popolaxzo,*^ which means Cafe of Dorchefter. 



f* the vulgar.** " Jonon fon 



eleftion. 
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clefVion, if the ufagc of Seaford for a whole cen- 
tury Qiows that it was fo underftood in the borough, 
an explanatory decifion of the old judicature con-r 
ftruing the term otherwife, fo far from being con- 
fidered as conclufive, will be thought to deferve 
very Httle regard from this committee. — ^The Hif. 
tory of the Cafe of 1761 is recent, and it is well 
known to have beei^ a very flagrant inflajice of 
the influence of the minifl;er of that day. 

CouNSEj. for the Sitting Members. 

When a word of doubtful fenfe (which ^^ popu^ 
" lacf (B) feems to be admitted to be) is em' 
ployed in a laft: determination, and the Houfc, 
whofe province it is to explain its own decifions, 
makes an interpretation of fuch ambiguous word 
in plain unequivocal language, the interpretation 
[34] ought to be conclufive : It forms, as it were, part 
of the laft determination, and is to be confidered 
as fomething equivalent to, and fubftituted in the 
roorn of, the former expreflion. What would the 
confequence be if a formal, explicit, and diftind, 
explanation by the Houfe of Commons, of an acr 
knowledged ambiguity in a laft determination, 
were to be confidercd as of no authority, but to 
remain liable to frefli difcuflion and inquiry ? 
Would not an opportunity be given, at every new 
election, of contending for a new nieaning to be 
put on the doubtful expreflion ? and, with regard, 
to the right of eleftion in fuch a cafe, would it not 
remain for ever expofed to the uncertainty, and 

fubjcdl 
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(ubject to the litigation, which the legiflature, 
by the ftatute of Geo. 11. was fo anxious to pre- 
vent' ? 

If any ufe could be made on the prefent occafion, 
pf the common law right of eleftion, the counfel 
for the petitioners haVe no right to aflume it to be 
as they contend. The diverfity of fyftemson that 
head is well known, and the opinion of that great [35] 
lawyer Lord Chief Juftice Holt was very different 
from that which they would have the Committee 
to adopt (i). 

If^the refolution of 1761 is to be confidered as 
making part of the fame determination with that 
of 1670, what the ufage of the borough may have 
been is of no confequence, and all evidence on 
that fubje^ is inadmiflible. 

After the counfel had finiflied their arguments 
pa this point, the Court being cleared, the Com- 
mittee deliberated for feveral hours, and then ad* 

» ■ • • 

journed till Monday. 

On Monday, the 20th of November, after de- 
liberating again for fome time, the following 
queftion was put : 

" That the Committee do permit the counfel 
*' for the petitioners to produce evidence to call 

in queftion the refolution of the Houfe of Com-^ 

mons in 1761, touching the right of eledioa 
?* for the town and port of Seaford, by which refo* 

{ I ) Fide Cafe of Pontcfraa ; /ufra, vol. i. 

" lution 






A 



3$ 



CASE XXVI. 

^* lution the right of voting in the faid town and 
♦* port, as in the populacy^ is declared to extend 
** only to the inhabitants houfekeepers of the faid 
•' town and port, paying fcot and lot, there having 
'* been a previous refolution touching the right of 
** ele<5tion made in 1670." 

And it was refolved in the negative. 

On which the counfel being called in, the Chair-' 
man acquainted them that the Committee had 
refolved, 

" That the council fliould not be permitted to 
^* call evidence to contradict the refolution of 
'^ 1761(0.-^ 

2. The 



* [A like refolution was 
come to by the Committee 
which fat in Feb. 1786. Fide 
3 Lad. p. 56. 

It was taken for granted, in 
1761, that the words of the re-r 
folution of 10th Feb. 1670, 
(fu-pra p. 22.) meant to declare 
a concurrent right in the corpo- 
rators. This is evident from 
the proceedings on the latter 
occaiion relative to the inter- 
pretation of the words defcripr 
tive of the corporators. The 
fame concurrent right was alfo 
aflumed by the contending par- 
ties iij 1786. {Vide that cafe 
sn 3. Lud.) But there was no 
exprefs determination of the 
point in 1761 within the mean- 



ing of 2 Geo. 2. c. 24, Act 
cordingly, in 1792, the counfel 
for the petitioners (Mr. Pig- 
gott and myfelf) contended^ 
that thequeftion was itill open* 
and that the true meaning of 
the refolution of 1670-1, was, 
" that the right is in the popu- 
" lacy,'' (fince explained to 
mean, inhabitants paying fcot 
and lot) to the eq^cluiion of 
fuch of the corppratpr», or 
" bailiff, jurors, and freemen," 
as are not inhabitants houfe- 
holders paying fcot and lot : 
That this was clear ; 1. from 
the date of the cafe in 1679- 1> 
for that two different rights, 
and each exclufive of the other, 
were fet up at ttiat time, and 

tl^« 
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2, The counfel for the petitioners proceeded to 
the fecond point, and contended, that it is not 
neceflary that perfons, in order to anfwer the 

defcription 



(hat the. refolati'on merely re- 
cited 'verbatim th6 propofltion 
cxpreffive of the excluftve right 
a« aflTumed by the corporation, 
io order to negative it, and 
then proceeded in like manner 
to recite and affirm fubftan- 
tivcly the other right; 2. Be-^ 
caafe the language of that 
fecond branch of the refolution 
of 1670- 1, contains a pod- 
tive and entire proportion, 
via. ** That the tUilion was in 
** tbt populacj!^ and does not 
fay ** The populacy had a 
*' right to vote," or *' But 
•« alfo in the populacy ;** 3. 
From the conftitution of Sea. 
ford: That it would appear 
by evidence that this place 
fent members to Parliament in 
£d. Ift's time, and was reftored 
in 1 640 to ** its ancient privi- 
«* lege^'* that it* was firft 
incorporated in the reigii of 
Hen. VIII. by a charter which 
fays nothing of the right of 
eledlion. That the cafe in 
1.670 was refted upon the 
ground of u(age merely, which 
ttfage muft be taken to have 
been the fame from the time of 
* Bd« I. downwards. That there- 



fore the corporators, who had 
no exigence at that time, could 
as little have a concurrent as 
the exduii ve right ^The coun- 
fel for the fitting members ob- 
jeded to the admiffion of the 
evidence on this point, but the 
Committee determined that it 
fliould be received, and the re« 
fult was that the claim of the 
corporation was difallowed. 

Statements were delivered 
in on behalf of the contending 
parties under 28 Geo. 3. c. 52, 
§ 25. That ior the petitioners 
was, 

** That the right of eleaion 
** for the town and port of 
'' Seaford, according as was 
« decided by the lad deter- 
'* mination in the Houfe of 
** Commons on the loth of 
** Feb. 1670-1, is " In the 
" populacy,^ or, according to 
*' the interpretation of the word 
** populacy " by the refolution 
♦* of the faid Houfe on the 15th 
«' of Dec. 1761," in the in* 
*' habitants houfeholders of thp 
'* faid town and port paying 
** fcotand lot; and in fuch inha- 
•' bitants houfeholders onlyJ 
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defcription of fcot and lot men, (hould adually be 
rated to, and pay, the poor- tax. 

It appeared, by the original poll, that the votes 
admitted by the returning officer were ai follows j 



VIZ. 
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For Lord Gage - * • - . 

For Mr. Medley . - - - * 

- For the petitioners - * . * 

[37] But it was proved by John Casfar, who had adted 
as check-clerk for Sayre and Chetwood, that 47 
perfons, a lift of whom he produced ^ who tendered 
their votes for the petitioners, were rejefted becaufe 
their names did not appear on the laft poor-rate, 
according to which the returning officer took the 
poll. It appeared, alfo, that three others tendered 
their votes, and were rejeftcd, after Cafar had Jefk 
the place of polling. 

Co tj N SEL for the Petitioners. 

Though it is convenient that, in common cafes, 
the poor rate fhould be the criterion to fix whd 



The ftatcmcnt for the fitting 
members was, 

** That the right of eleflion 
*» is in the bailiff, jurats, and 
** freemen, and in the popu- 
«* lacy, according to the lal^ 
'•* determination of the Hcofe 
«• of the lothof Feb. 1670-1, 
•* by which word *' populacy'* 
*' are meant ** inhabitants 
«* houfeholders paying fcoc and 

♦ 6 



•* lot,'* as explained by ihh 
" refolution of the Houfe of 
" 15 Dec. 1761.'^ 

The Committee affirmed the 
ftatement on behalf 0/ the pe- 
titioners, afifd of courfc nega-* 
tived the other, and reported 
their judgment to the Ho fife 
according to the dire^ion of 
the ilatute. Vide Journals, 
vol. xlTii.p. 564^ col. l.J 

Witt 
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are to be confidered as paying fcot and lot, yet 
that the rate and payment of the parochial tax fof 
the poor, is no neceflary ingredient in the defcrip- 
tK)n, or a condition fine qua non, is moft evident 
from this, that *^ fcot and lot'' were known to the 
Uw of England long before the poOr-tax had any 
^xiftence. That tax took its* rife in the 43d year 
of Qaeen Elizabeth, and we find fcot and lot men- 
tioned at the time of the Conqueft, as having [38] 
txifted among the Saxons, the words themfelves 
being of Saxon or Gothic origin. The expreffion 
bf *^ fcot and ltd'' is found alfo in many ancient 
fl;atutes, and particularly in fome, near, but be- 
fore, the time when the firft poor-laws were made. 
** Set?/," ** fcottuni^' " fcotta^^ and " fcottus^ are 
temis which occur frequently in Dodtnfday book 
(i). The recital Of the jftatute of iz Hen. VIII. 
Cap. 9. fets forth, that the citizens and freemen of 
London were (at that time) fworn to h^ds fcot and 
lot. This clearly proved that thofe terms had a 
diftincSk definite meaning at that period, which 
heceflarily muft have been different from a tax not 
known till fomeyears afterwards. Spelman ilnder- 
ftands by ^^ fcot and loC' in the laws of William I. 
public contributions, taxes, or tallages, in general. 
He cites the following paffage in thofe laws : 
Omnis Francigena^ qui tempore Edwardi propinqui 
nofirifuit in Angliaparticeps confuetudinum Anglorum^ [jo] 
" quod dicunt an plor & an fcore perfolvatur fecun- 

(1} SpelmaD> titleyr^/ andy?0>//M;7/. 
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*' dum te^em Anglorum'^ '* //^r g/?" (fays he) «/ (?;^«ex 
** Francigen^y etiam triumphatisjam Anglis, eafdemfor^ 
'* tes^eafdem folutiones prajiareni quibufcunijue teneren^ 
** ttir tempore Edwardi Confejforis — Lor autemJorsP 
And he adds, " Nee obfolevit hodie omnino antiquum 

illud adagium, nam qui pari forte y pariterque licet non 

aqualibus portionibuSy in aliquam veniant contri- 

hutiontm dicuntur fiepius juxta fcor i^ lov j^er* 

fdvere^ 

In like manner, under '* titky ZW," in the (ame 
author, that word is defined, " Pars tributi Jiv$ 
** folutionis alicujus quam inter alios quis tenetur 
'' prajiarer 

Francifcus Junius, in his Etymologicum Anglican 
nmiy explains ^^ Jcof^ (or ^^ Jlioty^ thefe being fyno-» 
nimous words) thus : CenfuSy VeEligaly Tributum% 
*^ Iteniyfymbola velfymboluniy i. e. portio quodjinguli 
** confer unt in fumptus qui pub lice in hanc illamve rem 
•* faciendifunty 
[40] Analogous to this general fenfe of the word, 
*^ fhot'' is to this day a familiar expreffion, particu* 
larly in the North of England, for the Ihare every 
man pays of tlie reckoning at a tavern. 

It appears from the two learned authors juft 
cited, that, anciently, whoever in general paid 
his fhare of any contribution, was faid to pay fcot 
and lot. Spelman, who wrote in the reign of 
James I. and Car. L does not fay a word of the 
expreffion being appropriated or confined to the 
payment of the poor's-rate, wliich he mod probably 

would 
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^Voiil^ have done, if it had been uriderftood in 
that limited fenfe in his time. 

In fhort, the phrafe of paying fcot and lot, 
feems to have been ufed to defcribe perfohs who 
were not diftinguiflied by any particular rank or 
character, but who were fufficiently independent 
to be able to pay their proportion df any general 
tax. Thus, in Magna Chart a y when the King 
fays, " And for this our gift and grants &c. the 
" Archbifliops, Bifhops, Abbots, Priors j Earls,- [41] 
*' Barons, Knights, Freeholders, and other our fub-^ 
** je£iSy have given unto us the fifteenth part of 
'^ all their moveables (i)." " Other our fubjeasi' 
were thofe who did not come under any of the 
higher claffes there enumerated, but who were 
payers of fcot and lot 4 

fVatch and tVatd Was a general duty, to which, 
by the old ftatutes, the inhabitants of towns and 
boroughs were liable in their turns. See the 
ftatute of 13 Ed. I. ftat. 1. cap4 4. and the cafe of 
Stretton and Browne in Cro. Eliz. p* 204. By the 
ftatute of 5 Hen. IV. cap. 3. it is particularly pro- 
vided, " that watch fhall be kept on the fea-coaft, 
*' in the manner as was wont tb be done in times 
** paft." It will be proved, that, in time of 
war, this pradlice is ftill continued at Seaford; and 
that, during the laft War, perfons in like circum- 
ftances with thofe who have been kept off* the rate, 
and whofe votes were rejedted, performed that 

(1) Magn. Ch. cap. 37, 

Vol. III. D dufy. 
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duty. The ufage is, according to the ancient 
law, to watch by lot, each man taking his turn. 
This therefore is as good a criterion of a fcot and 
lot man as the payment of the poor-rate (D). 

Enough has furcly been faid, at lead, to (hew 
that, if there has been irregularity, partiality, and 
jmifconduft in making the rate, the payment of 
the poor-tax not being effential to the idea of fcot 
and lot, other circumftances may be inquired into, 
and that, if upon inquiry it fliall appear in the 
prefent cafe, that the perfons omitted in the rate 
were as capable of paying the parochial taxes as 
thofe aftually rated, the Committee ought to con- 
fider them as fcot and lot men, and to allow their 
votes. 

The amount of the evidence to (hew that the 
rates were irregularly and partially made, was as 
follows ; 

The corporation of Seaford confifts of a bailiff^ 
four jurats (or jurors, as they are called in the de- 
termination of 1670) of whom the bailiff is pne, 
and an indefinite number of freemen. The jurats 
are chofenfor life, and by their office are juftices 
of the peace for the borough. 
[43] It appeared by the teftimony of feveral perfons 
who had ferved as overfeers of the poor, that they 
had not come into the office by a regular warrant 
• of appointment, under the hands and feals of two 
or more of the juftices, according to the diredions 

of 
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of the ftatute of Queen Elizabeth (i), but that 
the jurats had fent them the books of rates j and 
the overplus parifli-money, and told them, they 
ivere to be the overleers for the year. That, in 
confequence of this, they had taken the charaftei 
upon them, and afted as overfeers. In 1761 after 
•the elecftion, many perfons who had claimed to 
Vote at that eleftion, were rated* Afterwards 
they Were put off the rate. They had applied 
to the jurats and churchwardens in 1762, and in 
1767, and 1768, before the general eleftion, to 
be put on . again, declaring that they were able 
fljid willing to bear the burthen, and therefore 
iviflied to be admitted to the exercife of the pri- 
vileges to which that would entitle them* In 1 762, [44] 
Harrifon, one of the jurats, faid, " they would 
** turn out and keep in juft whom they pleafed ;'* 
and, in 1767, the jurats faid, " they would rate 
** fuch as they liked." In 1768, Harrifon and 
the other jurats being particularly applied to by 
twenty-five perfons at a public houfe, he faid, " he 
** fhould not refolve his mind that night/* 

In 1774J on Michaelmas*day, which was pre- 
vious to the election, the perfons claiming to be 
rated applied to the overfeers, and by their agent 
delivered to them a written notice fubfcribed with 
their names, intimating^ that if they refufed to 
put them on the rate, the court of King's Bench 
would be moved againft them. It appeared that 

(i) 43 Eliz. cap. ii. § i. 

D 2 there 
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there was no new rate made then, but that the 
churchwardens and overfeers had refolved at that 
time, if they made a rate, not to put the claimants 
on it. One of them afked Harrifon, if they 
Ihould make a rate ; and he faid, " They had no 
call to do it, as they had money in hand ;" but 
[45] neither he, nor any other of the jurats (who were 
* all proved to have been in the intereft of the fitting 
members) faid any thing about leaving the claimants 
out, if a rate fhould be made; nor did either of 
. the fitting members fay any thing to that purpofe. 
Lord Gage was prefent on Michaelmas-day when 
the application was made, and the notice delivered. 
It did not appear that any application had been 
made by the claimants at any time id the inter- 
vening periods betiveen the eleftions, but only on 
occafion of the rates made previous to the general 
eleftions of 1768 and 1774. Harrifon, the jurat, 
had advanced money to the overfeers on account of 
the parifh ; but it appeared to be ufual for the parifli 
officers to borrow money on the credit of the rate, 
for the immediate ufe of the parilh poor, and then 
to apply the money raifed by the fubfequent rate 
to the difcharge of the debt. 

One Edward Spice, who had voted for the fitting 
members as a houfekeeper paying fcot and lot, 
faid, he was overfeer in 1772. That then Har- 
^6] rifon ordered him to make a book (or rate) accord- 
ing to the old one, which he had done. That he 
ordered him to make no alteration. That, if it 

had 
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had been left to himfelf, there were others who. 
were ready and willing, whom he would have put 
on, and that he had not put them on, becaufe it 
was contrary to the diredlions he had received 
from Harrifon, and the other jurats. He faid, 
Harrifon told him, ** The fewer hands it is kept 
in, the better for us,'* 

In the books there were entries of the allowances 
of the rates by the jurats. Seven rates were pro- 
duced ; I. ToEafter, 1766. 2. To Eafter, 1767. 
3. To Michaelmas, 1768. 4. To Lady-Day, 
1769. 5. To Michaelmas, 1770. 6. To Lady- 
Day, 1773. 7. From Lady-Day to Lady-Day, 
1774. It was admitted that no appeal had been . 
made from any of thofe rates, particularly not 
from the laft, by which the poU was taken. 

Such being the material circumftances that were 
proved relative to the conduft of the overfeers and 
jurats in making the rates, there was no objection [47] 
i;nade either on the part of the fitting members, 
or by the Committee, to the produ<E]tion of evi- 
dence concerning the ,circumftances of the yofers^ 
as well thofe who flood on the poll, as (.hpf^ who 
had been rejefted ( 1 ), 

A great deal of evidence was, accordingly, 
brought on thofe heads which it would be ufelefs 
to ftate at Urge, Edward Spice, whofe teftimony 
was moft favourable to the cafe of the petitioners, 
went through the lift of rej^d^ed voters, man by 

^a) rideift/ra. Cafe of pet;erborough. 

p 3 man. 
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^ ^ man, and faid, with regard to about thirty-two, 
that he fhould have rated them in any other place. 
That he knew of no other reafon why they were 
not rated, but to keep the right of voting in few 
hands. But he faid of all of them, unlefs about 
three, that they had no other means of fubfiftence 
but their work, as filhermen or day-labourers, and 
that his rule of judging was, that every man " who 
" pays his way^^ and who maintains himfelf and 
[48] his family, is rateable. This appeared to be the 
criterion adopted by feveral other witneffes, who 
alfo went through the lift, and fwore to the ratea- 
bility of many of the rejefted voters. It was 
proved, that many of thofe voters had their corn 
from the farmers confiderably under the marketr- 
price ; but this was (hewn to be in confequenceof a 
fort of general ufage in that part of the country in 
favour of labourers, and never confidered as a 
platter of charity. AH the rejefted voters were 
proved to be houfekeepers. It was alfo proved 
that they paid th^ patifh clerk's fee, which is a 
groat a year from all houfeholders. One William 
Roberts fwore, that perfons in their fituation kept 
watch during the laft war, but he could not fay 
t^rhether any of them did. Their houfes in general 
were proved to be worth from forty (hillings to three 
or four pounds a year, Roberts faid, he did not 
know of any property being rated in Seaford under 
ififty (hillings a year ^ and one Edward Vinall faid, 
he could not fay that perfons in the circumftances of" 
the rejected voters had ever been rated. He faid, 

" h^ 
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he could remember that, about forty years ago, 
only one perfon had relief in the parifli. 

One William Wood, who had tendered his vote 
for the petitioners, and was rejefted as not on th^ 
rate, was declared by all the witnefles to be a 
houfekeeper of veiy confiderable fubftance. 

On the part of the fitting members, one John 
Rafon was called, who faid he lived in the neigh- 
bourhood of Seaford, on a farm of Mr. Medley's, 
That he had a farm at Seaford, and rented, alto- 
gether, upwards of 300 1, a year. That he had 
at different times afted as a parifli officer. That 
he knew many of the voters and claimants, and 
their fituat ion. Being ftjown John Ca*far*s lift, 
he fwore ^s to 26 out of the 47, thgt he ftiould 
jfiot have thought them fit to be r^ted, if there 
had been no queftion of an eleftion, As to 17, 
Jie either faid he did not know themi or was unacr 
quainted with their circumftances. The remaining 
4, he faid he ftiould liave rated. It was a rule, hp 
faid, in that neighbourhood, not to rate perfons [^o] 
who live merely by their labour. That at a place 
called Bourn, where he had been overfeer, they 
rated perfons down to 20 fliillihgs a year, when 
known to be mei^ of fubfUnce j but that there 
they would not rate a Uboyrer, though he fliould 
rent a houfe of 40 fliillings a year. 

It appeared, that about 14 of the voters for the 
fitting members were cuftomrhoufe officers, or 
boat-men, by which they got about 30 1. a' year. 
'J'hat, exclufive of what they got in that way, 

p ^ fever^ 
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feyeral of them were in worfe circumftances than 
feveral of the perfons who were not rated. Jt 
feeiped to be admitted, that tbofe who were not 
cuftomrhoufp boatmen, were of fufficient fubftanc? 
^o be rated. 

The rate by which the poll was taken, wa$ 
proved by the parifli clerk to have been regularly 
publifhed(i). 

Counsel for the Sitting Members. 

Scot and lot men are now univerfally underftood 
[51] to be perfons ^yho contribute to the ordinary taxes 
of the parifh i and the payment of the poor-rate 
is the eftabliflied criterion, and the only one that 
can be adopted. The praftice of watch and ward^ 
as it is diredted to be performed by the ftatutes of 
Winchefter, and of 5 Hen. IV. has long fallen 
into difufe. If it exifted, it could have nothing 
to do with the payment of fcot and lot, being a 
fort of duty to which men in all Ctuations and 
circumftances were equally liable ; and for which 
nothing was to be paid. The fame obfervation 
will apply to the kind of watch performed in time 
of war, at Seaford, by a local cuftom (D). 

As to the fuppofed mifconduft of the parifli-^ 
pfficers in making the rate, why was , it not com- 
plained of in the regular manner? The law was 
oi>en to thofe who thought themfclves aggrieved. 
J'bey (hould have applied to the overfeers,' at tlH 

(i) 17 Geo. 11. cap. 3. § I. 

time 
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time when the rate was making. If they had refufed 
to comply with their demand, an appeal lay to the 
Juftices, in their quarter-feflions. Milbehaviour 
in the Juftices, on hearing the appeal, would have [52] 
been open to punilhment,by information, on an ap- 
plication to the court of King's Bench, It is no 
objedtion, that the overfeers had no regular war- 
rants of appointment i for if perfons who take upon 
them that charader, are guilty of mifconduft, they 
are anfwerable for it ; and rates made by them, and 
acquiefced under, cannot afteiivards be invalidated 
on the ground of irregularity in their appointment. 
It will be faid, perhaps, that it would have been 
labour loft to appeal to the jurats, fince the injury 
was done by them, the rates being made by their 
dire<5tions; and that this, in fubftance, would have 
been an appeal db iifdem ad eofdem ; but the law 
having made them, as local Juftices of the Peace, 
the regular court of appeal, this Committee will 
not prefumey that they would have been guilty of 
criminal partiality and injuftice. Befides, the 
appeal might have been made to the county Juftices. 
The ftatute of 17 Geo. II. (i) enads, affirmatively^ [^3] 
That^ in all corporations or franchifes who have 
have not four juftices of the peace, it ftiall and 
may be lawful for any perfon or perfons, in any 
?* of the cafes where an appeal is given by this ad, 
** to appeal, if he or they (hall think fit, to the next 
^* general or quarter feflions of the peace for the 

CO Cap. 38. § s. 

** county. 
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*^ county, riding, or divifion, wherein fuch corpo- 
*^ ration or franchife is fituate," but it does not 
therefore follow, that where there are four local 
Juftices, the appeal may not be carried to the 
county feffions (E). 

' Upon the whole, as the perfons who were rejedled 
at the poll becaufe they were not rated, never took 
the legal courfe for redrefs, this would have been a 
bar to their claim before this Committee, even if 
they could have ftiown that their circumftances 
entitled them to be upon the rate. But the wit-* 
nefles have proved that, except three, none of 
them have any means of fubfiftence but their 
labour; fo that if any accident were to deprive theni 
of that refource, they and their families muft come 
[54] on the parifti. It has not been (hown, that one 
of them was ever rated before 1761, before which 
period, the right of voting not being underftood 
to depend upon the rates, it was clearly the in-» 
tereft of the parifh officers to tax them, if they ha^ 
been fit to be taxed. 

The CoxjNSEL/(?r the PetitronerSy in reply ^ 

Denied that an appeal could have been made to 
the county juftices (E); and they fjiid the par- 
tiality of the jurats had been clearly proved, fo as 
to evince that an appeal to them would have been 
•nugatory and fruitlefs. That the rateability of the 
rejefted voters had alfo- been proved, and that the 
Committee could, and was the only court that 
^ ' could. 
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could, give them fpecific relief, for the injury which 
had been done them ( i ). 

On Wednefday, the 2 2d of November, the Com- 
mittee, by their Chairmanj informed the Houfe, Ttc] 
that they had determined. 

That the two fitting members were duly 
elefted (2). 

(1) Cafe of Wcobly cited Cafe of Peterborough. 
fiffra^ voj, iL p. 399. Fidiinfra^ (2) Votes, p. 109. 
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P A G E 24. (A.) This town and port was originally % 
member of the port of Haftings. It returned members 
to Parliament from the time of Ed w. I. till i IJen, IV. and 
from that time ceafed tijl 1640- 1. Henry VIII. by a char- 
ter of the 30th year of. his reign, added it to the Cinque 
Ports. 4 Feb. 1 640-1, the Houfe refolved, that Seaford 
(hould be reftored to its ancient privilege, and that a warrant 
(hould ifTue for a writ for thp electing and returning of twq 
burgejfes. (Journ. vol. ii. p, 78. col. i.) Afterwards its 
members came to be called Barons^ as thofe of the othe^r 
Cinque. Ports; for which fee Spelman-s QloiTary, Title| 
Barones qulnque poriuum^ 

Note P» 33' (B)« I" *® ^*C^ ^f Honiton, 3 Feb. 1710-11, 

(B.) (cited in the cafe of Peterborough, infra^) the wor4 
^^ populace** is ufed both by the parties, and the Committee, 
as different from " inhabitant Sj hiufehoUers^ paying Jcot 
** and loty* and fynonymous to " potwalUnJ** Journ. vol, 
xvi. p. 479. col. 2. p. 480. coif I. 

Note p. 36. (C). In the cafe of Haflemere, (fuproj vol. ii, 

^ ' p. 319, &c.) it fcemcd to be underftood both by the parties^ 

and 
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and the Committee, that the explanatory refolution of ^4 Note 
April 1 755, was conclufive. Its authority was not attempted y^^^^ 
to be denied on cither fide. The petitioners only endeavour- 
ed to interpret it in a manner which would have been favour* 
able to their caufe. Some people entertain an opinion, that 
a refolution explanatory of a previous determination of the 
right of eledlion, is itfelf a laft determination within the 
meaning of the ftatute, and to be confldered as equally un- 
impeachable with any other laft determination. They put 
this cafe. Suppofe, on occafion of a controverted election 
for a maiden borough, the queftion between the parties to be, 
ivhether one particular clafs of men have a right to vote; as, 
for inflance, in this borough of Seaford, fuppofe the queftion 
in 1670 had been merely, whether the Jurors had or had 
not a right to vote, and the Committee and Houfe had re- 
folved, «* That the jurors of the town of Seaford have a right 
*' to vote for members to ferve in Parliament for the faid 
** town,'* this, as far as it wpnt, would have been final fmce 
2 Geo. II. But if, in fome fubfequent caufe, the right of 
the freemen had been difputed, and the Houfe then had re- 
iblvcd, ^ That not only the jurors, but alfo the freemen have 
*' a right to vote," this fecond refolution would, with regard 
to the right of the freemen, have been equally final by the 
operation of the ftatute, as the former. In the fame mannerj 
there might l)a^e been, at different times, refolutions con- 
cerning the right of the bailiff, and that of the populacy. 
TTiis, which they hold to be uncontrovertible, fhews that [58] 
there may be feveral determinations of the Houfe at dif- 
ferent times, with regard to the right of voting in the fame 
place, on all of which the ftatute may attach, fo as to render 
each of them final ; the whole together forming, as it were, 
one general complete determination. Now, if this is true, 
they argue that it is equally reafonable that if (in a deter- 
mination purporting to defcribe all who are entitled to be 
eledors, and on which the ftatute has attached) one fet of 

ele^ors 
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electors are.fpeclfied in words of a doubtful fignificaiioii) « 
new refolution, explaining thofe vt^ords, (hould be looked 
upon as final, and forming part of the original determination } 
for, till it is clearly afcertained what particular clafs of 
men was meant, the right of election quoad them, is to be 
confidered as not yet determined. There is, however, a 
manifeft difference in the two cafes; and perhaps the utmoft 
weight that ought to be given to a refolution explaining 
words of a laft determination, is that which would begiven^ 
in Weflminfler Hall, to the decifion of a court of law, in- 
terpreting doubtful words in an a£i of Parliament. Such 
explanatory decifion, if made on due deliberation, and not 
incongruous or repugnant, would be held to be binding in 
fubfcquent cafes; and, fuppofing the a£t to have been calcu- 
lated for any particular place, evidence would not be re- 
ceived to fhow, that, in that place, the words had been un- 
derflood in a meaning different from that which the court 
had put upon them. A laft determination becomes, by 
virtue of 2 Geo. IL c. 24., part of that ftatute, and the 
[59] pofitive law of the place; and the Houfe of Commons is a 
court, and the only court, competent to explain that law. 
But if, to ferve any partial end, the Houfe, in any cafe, were 
to begin by voting words of the moft unambiguous fenfc to 
be doubtful and equivocal, and then were to explain them in 
a manner repugnant to their obvious and fair fignincation, 
fuch explanatory refolution furcly would not, and ought not 
to be confidered as final and binding on Committees, in all 
fubfequent queftions relative to that place; which it muft 
be, however unjuft and abfurd, if the flatute were to bcr 
held to attach upon it. (Fide infra^ Cafe of Cricklade^ 
Note(B.) ). 

• 

Note P- 4^- 51* (D). For the fenfe of the exprefEon « fcot 

(D.) " and lot" in rcfolutions of the Houfe of Commons, vid§ 

the cafe of Milborne Port, (Note lL.)fupray vol. i. p. 140, 

and the Cafe of Peterborough, infra* 

P-53. 
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P. 53, 54. (E.) I believe there is no inftance of an at- 
tempt to appeal from a rate to the county feflions, when 
there have been four or more local Juftices. Indeed, from 
a careful perufal of the ftatutes of 43 Eliz. cap. 2. and 17 
Geo. III. cap. 38., it feems that fuch an appeal could not be 
allowed. By §6. of the former, the appeal againft a rate is 
given in general terms, *' to the Juftices of Peace at their 
" quarter feffions." But § 8. after giving the fame powers 
as to county Juftices to local Juftices within their particu- ' 
lar jurifdidtion, ena<Ss, *' That no other Juftices fliall enter 
« or meddle there." Then comes the ftatute of Geo. II. 
which is more explicit, and (by § 4.) extends to a variety of 
cafes and perfons, the right of appeal " to the next general [60J 
" or quarter feflions of the peace for the county, riding, di- 
" viflon, corporation^ ovfranchifey where fuch parifh, town- 
** fliip, or place, (for which the rate has been made) lies." 
If the aft had gone no farther, it never could have been 
fuppofed that the parties, thereby authorized to complain of 
a rate made for a parifh within a corporation or franchtfcj 
could have appealed to the county at large; and, if this is 
true, the fubfequent provifo (§5-) cannot extend farther 
than the words exprefs, viz, to cafes where there are not 
four local Juftices. 
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On Tuefday, the 2ift of November, which was the 6zy 
appointed for choofing this Committee ( i], the Houfe not 
being complete, they adjourned to the day following. 

On Wednefday, the 22d of November, the Committee 
was chofen, and confifted of the following Gentlemen : 



Right Hon. George Rice,Chairman| 
John Mayor, Efq. --•*-* 
Thomas Lifter, Efq. - - - * 
Sir Adam Fergufon, Bart* «. ^ - 
William Adam, Efq. - - - - 
Abel Smith, Efq. .--*-- 
Jervoife Clark, Efq. - - • - 
liaac Martin Rebow, Efq. - - 
Sir George Howard, K. B: - - 
Charles Brett, Efq. - - - - I 
JohnUurand, Efq. - - - - 
John Robinfon, Efq. - • - • 
Sir Henry Hoghton, Bart* * • 

Nominees, 
Of the Petitioner : 
John Elwes, Efq. ----- 



r; 



Of the Sitting Member : 
Lord John Cavendifli - - 



is 



:§ 



Carmarthenfliife. 
Abingdon. 
Clitheroe. 
Airfhire. 
Gatton. 

Aldbor.Yorkihire 
Yarmouth,Hants. 
Colchefter. 
Stamford. 
Leftwithiel. 
{ Plympton. 
Harwich. 
Prefton. 



Berks. 



York. 



Petitione r: 
James Phipps, Efquire* 

Sitting Member : 
Matthew Wyldbore, Efquire, 

Counsel, 

For the Petitioner : 

Mr. Mansfield, Mr. Hardingc. 

For the Sitting Member : 
Mr. Lee, Mr. Graham. . 

(i) Votes, 31 Oa. 1775, P* 3°* 
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ON Thurfday, the 13d of November, the Com- 
mittee being met, the petition of Mr. Phipps 
was read, containing a charge of bribery againft 
Mr. Wyldbore, the fitting membefr petitioned 
againft, by himfelf or agents, and of partiality in 
favour of Mr- Wyldbore, againft the returning 
officer 5 and alleging, that legal votes tendered for 
the petitioner had been rejefted, and the fufFrages 
of perfons not entitled to vote received for the 
fitting member (i). 

Then the laft determination of the right of elec- rg .1 
tion in Peterborough was read, and is as follows : 

13 May 1728. Refolved, " That the right of 
*^ eleAing citizens to ferve in Parliament for the 

(i) Votes, 31 oa. 1775, p, 47, 

E 2 <' city 
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" city of Peterborough, in the county of Northamp- 
" ton, is in the inhabitants within the precindts 
" of the Minder there, being houfeholders, not 
" receiving alms, and in other the inhabitants 
" within the faid city, paying fcot and lot (i)." 

Then the (landing order of Jan, 1735-6 was 
read (2). 

The counfel for the petitioners abandoned the 
charge of bribery, fo that the only inquiry before 
the Committee was. Whether Mr. Wyldbore or 
Mr.'Phipps had the majority of legal votes. 

The numbers on the poll, as delivered in by the 
returning officer, were. 

For Mr. Wyldbore ----- 219 
For Mr. Phipps - ---212 

Majority for Mr. Wyldbore - - 7 

[6c] But the counfel for Mr. Phipps propofed to 

fhew, 

I ft. That certain perfons had been admitted to 
vote for Wyldbore, becaufe their name ftood in the 
poor-rate made immediately previous to the elec- 
tion, who were fraudulently rated, not being pof* 
feffed of rateable property, and who therefore were 
not entitled to vote. 

2dly, That perfons not bond fide houfeholders 
within the precindls of the Minfter, had been re- 
ceived as fuch, to vote for the fitting member. 

(i) Journ. vol. xxi« p. i6z, (2) Supra* yoL i. p. 99, loa. 
col. 2. 

3%* 
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^d\y. That to be entitled to vote as an inhabi- 
tant within the city, though not within the pre- 
cinfts of the Minfter, it is neceflary to be a Aoufe- 
holder y and that certain perfons had been admitted 
on the poll for the fitting member, who were not 
houfeholders. 

4thly, That feveral perfons poflefled of rateable 
property, and who had applied to be rated, and 
were refufed by the parilh officers, had tendered 
their votes for the petitioner, and had been re- 
jeftqjd ; and that their votes ought to be allowed [66] 
by the Committee. 

Before they entered on thefe particular heads, 
they began by producing evidence to fliew par- . 
tiality in the parifh ofiicers, and fraud and irregu- 
larity in making the rate of i6 September, 1774, 
according to which the poll was taken; and par- 
tiality in the Juftices, on an appeal from the rate 
to the Quarter-Seflions for Peterborough. 

The fafts proved on this head were as follows : 

There are at Peterborough three churchwardens 
and three overfeers of the poor chofen annually, 
and four corporation Juftices *. 

E 3 The 



[ ♦ After the pablication of part of the cafe,'* (referring to 

the firft edition of this work> the above pafiage) <* owing to 

the following note was tranf- the counfel at the hearing not 

xnitted to me by aperfon^fa- explaining the nature of the ju* 

miliarly acquainted with the rifdidlionofthc liberty of Peter* 

conftitution of Peterborough. borongh» which comprehends 

^ There is a mifiake in this 3 a towns, of which the city of 

Peter- 
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The churchwardens of 1 7 7 4 were Williaip Rlger, 
Samqel Stevens, and Robert Muggleftonc. They 
had all ferved the office before (A). 

The overfeers were, Bryan Betham, an i^theearyy 

Ifaac Strong, attorney y and William Hetherif^gton. 

They two had ferved before (A). 

[67] Of the four Jufticcs, the Dean of Peterborough, 

and William Strong, brother to Strong the overfeer, 

; and Blake, were a&ive friends of Mr. Wyld- 

bore. — ^The Dean of Peterborough, the two Strongs, 
Blake> Elger, Muggleftonc, Betham, and Hettitr- 
ington, canvafled the town with WyWbofe, io 
July and September, 1774. (On the firft 
canvas it was not known that Phipps would be a 
candidate.) It did not appear that any of the 
above mentioned perfons ever aiked any votes for 

• 

Ptterboroaghifl one.Therei8 a the fbar mentioned by Mr. 

CudosRotulormD for the faid li« Dooglas,^ tbert are mo or throe 

berty.Thejuftices are appointed others who ufual]y aA> though 

for the liberty at large, by com- only thofe four were prefeqt at 

miffions from the King, in the the quarter feflions in queflion. 

fame manner and form as thofe — *The counfel at the hearing 

at the Old Bailey ; and they not being fufficiently explicir^ 

a^ by virtue of commiffions led Mr. Douglas into the error 

of the Peace, of Oyer and Ter~ of dating Peterborough as a 

miner, and of Gaol Delivery, corporation, and as having only 

by which two laH commifilons four c^poraiiout Qr heal juf- 

• they are empowered to take tices. Upon this error are 

^Qgniau^nce o^ and to try aU founded feveral axguQicats 

crimes wh^tfoever coinmicted made ufe of by the counfel in 

within xJ^t liberty. There are favour of the petition, relative 

a great number of justices in to the appeaU ^ madf aitpdem 

the coi9a^i^Qas» andj, b^fidiss gd iumhm** k^\ 

9 Wyldbore. 
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Wyldbore. Ifaac Strong was his fleward, and had 
paid his rates to the parifli officers on former occa- 
fions. All the parifh officers of 1774 were fub* 
ftantial houfeholders* 

The rates are ufually made at Peterboipugh two 
or three times a year, according as the money is 
wanted. The pradtice had been to make them in 
open veftry, where all the parilhioners who pleafed 
might attend, for which purpofe notice ufed to 
be given by the parifh clerk after the evening fer* 
vice, on the Sunday previous to the day for making 
the rate. But in 1 768, before the general eleftion, [68] 
a private rate was made by the then parifh officers, 
without the ufual notice, or the prefence of the , 
parifhioners. The expreffion of one of the wit* 
nefles was, " That this method originated on that 
occafion/' After that time the former method 
was renewed, and continued till September, 1 7 74, 
when the rate, according to which the poll at the 
laft eledtion was taken, was made privately, in 
the fame manner as in 1768. Before the elediion 
in 1768 a number of perfons, who had never ap- 
plied till then, afTehibled, and defired to be put 
on the rate. The fame thing happened in January, 
1774, but it did not appear that there was any 
riot on either of thofe occafions. Since the laft 
elcdlion the rates have continued to be made in ^ 

private, as thofe of 1768^^ and September, 1774, 
The overfeers took the opinion of counfel in 1774 
before they made the private rate, and were advifed 

. £ 4 that 
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that it would be perfeftly legal. It was allowed hy 
the Dean of Peterborough, and Mr. Blake. 
[69] On the 26th of September, 1774, the following 

notice of appeal to the Quarter Seffions by Arm- 
ftead Parker, Efquire, and Thomas Warriner, two 
parifhioners, was ferved on the parifh officers. 

** .To the churchwardens and overfeers of the 
poor of the parifh of St. John Baptifl, in the 
city of Peterborough, in the Soke of Peterbo- 
rough, and county of Northampton, and to 
all and every of them jointly and feparately. 
" Take notice that we whofe names are hereunto 
" fubfcribed, inhabitants of and in the faid parifh 
of St. John Baptifl, do intend to appeal at the 
next general Quarter Seffions of the peace, to 
** be holden in and for the faid Soke, in Peter- 
borough aforefaid, concerning our being aggrieved 
by the late rate or afTeffinent made by you, or 
** fome of you, for the relief of the poor of the 
faid parifh, and allowed by two Juflices of the 
peace in and for the faid Soke. And we do 
[70} ** give this further notice, that we, finding our- 
^y felves aggrieved by the faid rate or afTefTment, 
*' have material ohjc&ions to feveral perfons being 
** left out of the fame, and to the fums charged 
" on feveral perfons therein ; and that we find 
" ourfelves aggrieved by the negleft of you the 
'^^ faid churchwardens or overfeers, or fome of you ; 
** and alfo by his majefly's Juflices of the peace 
** in and for the faid Soke, concerning the making 

'' and 
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*' and allowing the faid rate or affeffment. And 

** we do require you to produce the fame at the 

** hearing of the faid appeal, and all and every 

** the other rates and afleffments, by you, or any 

** of you, made for the relief of the poor of the 

" faid parilh ; and alfo all and every other rates 

^' or afleffments at any time or times heretofore 

" made for the relief of the poor of the faid 

*^ parifli, and now in your, or any of your cuflody 

^ or power, and all the books of entries of meetings 

" for the making orders and rates touching and 

^^ concerning the relief and ordering of the poor [71] 

" of the faid parifh. Dated the 26th day of Sep- 

** tember, 1774." 

(Signed) Arm. Parker. 

Thomas Warriner, 
by P. Defcow, his 
Attorney. 

The appeal came on to be heard at the Quarter 
Seflions on the 5th of Odober, two days before 
the election, the four Juflices attending, and Mr. 
Blake, one of the two who allowed the rate, being 
in the chair. An objeftion was immediately taken 
by the counfel ( i ) for the parifh officers, to the 
notice of appeal, on the ground that it did not 
fpecify the names of the perfons whofe omiffion 
or infertion in the rate were the objefts of com- 
plaint. This objedtion was allowed by the Juftices, 

(i) Mr. Graham. 

after 
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after hearing counfel on the other fide, and they 
difmifled the appeal. 

One Edward Laxton, a perfon on the rate, faid, 
l7^] *^^^ ^^ ^ conTerfation he had with Hetherington, 
the overfeer, about the private rate, upon his 
faying, " We have no voice in the eledtion, if the 
•• parifli officers niake the rate in the manner 
** they do, and put in and leave out whom they 
•• choofe." Hetherington replied, " They would 
^ do fo, and that they would cram the members 
** down their throats/' He (aid, he did not under* 
ftand this to have been faid in a jocular way. 
On his crofs-examination it appeared, that the 
converfation paffed after the election, and after 
Mr. Phipps*s firft petition had been prefented in the 
former feffion of Parliament ; that there were two 
or three perfons prefent who were of both parties ; 
/and that he (Laxton) had never heard Hethering- 
ton, or any other of the parifti-officers fay any thing 
purporting that they would make a partial rate, in 
order to ferve the purpofe of the eledtion, or any 
particular candidate. 

After this general evidence refpe<fVing the rate 
Qf 16 Sept. I774> the counfel for the petitioner 
proceeded. 
[73] Ift Head.] Firft, To produce evidence to fhew 
that five perfons, viz. William Bladwyn, William 
Bowker, John Colls, James Blades, and Thomas 
Tees, were fraudulently rated for property of which 

they 
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they were not the occupiers, and whofc votes the 
Committee ought therefore to ftrikc off the poll. 

lid Head.] Secondly, To difqualify other two 
voters, v/z. John Neegers, and Henry Brackeiy, 
by Ihewing that they were not bond Jide houfe- 
holders within the precindls of the Minfter, having 
voted under that defcription. 

rt" I (hall have occafion, in the fequel of the 
cafe, to mention why I have not thought it necefiaiy 
to ftate the evidence concerning the feven voters 
juft mentioned. 

Hid Head. When the counfel for the petitioner 
came, on the third head, to prove that certain 
perfons who had voted as inhabitants of the city# 
without the precin^s of the Minfter, were not 
houfeholders, and confequently, as they contended, 
not entitled to vote by the kft determination, the [74] 
counfel on the other fide objefted to the hearing 
of evidence on this fubjed:. 

In confequence of this objeftion, the queftion, 
whether it is neceffary that fuch perfons Ihould be 
houfeholders, was argued by att the counfel. 

Counsel for the Petitioner. 

According to the rational unprejudiced con* 
flniftion of the words of the laft determination, 
the qualification of heing houfeholders extends to 
the inhabitants without the precindts of the Min- 
fter, for the word " other^^ (hould be underftood 
to be ufed fo as to caxiy on the qualification fpeci- 

fled 
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fied in the firft member of the fentence to the 
fecond; although, with regard to theclafs of voters 
mentioned therCy another is added, viz. that they 
muft be payers of Jcot and lot. 

If, however, the Committee fhould think this 
too violent a conftruftion of the words, it will ap- 
pear from an attentive confideration of the fubjeft 
[75] that the defcription of " an inhabitdnt paying Jcot 
** and lof neceflarily implies, that the perlbn fo 
defcribed fhould be a houfeholderj and that, where 
the words " houfeholderj' or " houjekeeper y\ are 
added, it is merely ex abundanti cauteld. 

" Paying fcot and lof is a fort of corrupt abbrevi- 
ation of the proper ancient expreffion which was 

paying fcot i and bearing loty^ the term, " bear- 

ing^^ having been dropped in this, and many 
other determinations of the Houfe of Commons, 
as the word " paying'^ is dropt in a Statute of Henry 
VIII. where the citizens of London are faid " to 
" BEAR fcot and lot (1)." " To pay fcot,'' there- 
fore, is to pay parochial taxes, and " to bear 
lot," to perform parochial duties, and difcharge 
parochial offices. One of the mofl obvious of 
thefe offices is that of an overfeer of the poor, 
and a man who cannot ferve as overfeer, cannot 
[76] be confidered as one bearing lot in his parifh . Now 
by the flatute of Elizabeth (2), none but houfb- 
holders can be overfeers. Indeed, it may be faid, 
that this was a new office created by the flatute j 

(i) 33 Hen. VIII. cap. 9. § a. 
(2) 43 Eliz. cap. 2. % I. 

but 
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but it is more probably the fame with that of the 
ancient colledtors, to whom new powers were given, 
the words of the ftatute requiring them to be 
houfeholders being only declaratory. If that were 
not fo, ftill, as all the refolutions and determina - 
tions of the Houfe of Commons mentioning ^^ fcot 
** and lot*^ are pofterior to the reign of Queen 
Elizabeth, the Houfe muft be prefumed to have 
known, that to be an overfeer of the poor, which 
lince the flatute is a parochial ofHce and duty, and 
therefore comprehended in the idea of ** bearing 
** &/," it is neceffary that the party (hould be a 
houfeholder. 

It will be found, by feveral cafes in the Journals, 
that when the Houfe fpeaks of inhabitants pay- 
ivi^fcot and lot^ they mean houfeltolders^ whether that 
word be added to the defcription or not. 

In the cafe of Honiton, 3 Feb. 1710-11, where 
there was a double return, the Committee of 
eledtions reported as follows : 

If the right of eledtion be in the inhabitants, [77] 

houfeholderSy paying fcot and lot, Mr. Shephard 

is returned duly elected. 

If the right be as well in the populace, as in 

the inhabitants paying fcot and lot. Sir Walter 
" Yonge is returned duly eledted ( i Y 

Here, in the firfl: propofition, the word " houfe- 
** holders," ex abundanti cant eld y is added; but, 
in the fecond, when the Committee is unqueftion- 

(i) Jcurn. vol. xvi. p. 479. col. 2. 

ably 
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ably fpeaking precifely of the fame clafs of men^ 
it is dropt^ and is difcontinued through the reft 
of the report, and likewife in the refolution of the 
Committee on the right of eleftion, which they 
thought extended to the potwallers not receiving 
alms, (a defcription ufed in this cafe as equivalent 
to populace ( i ) ) as well as to the inhabitants paying 
fcot and lot (2). The Houfe thought proper to 
amend the refolution, by leaving out the words 
I78] which declared a joint right to be in potwallers not 
receiving alms, and rcfoived, 

" That the right of eledting members to ferve 
" in Parliament for the borough of Honiton, in 
" the county of Devon, is in the inhabitants of 
*^ the faid borough paying fcot and lot only (3)." 

They adopted, therefore, the firft propofition 
dated to them by the Committee, and muft have 
meant to declare the right of voting to be in the 
perfons, defcribed in that propofition, and not in 
a fet of men concerning whom there was nothing 
kid before the Houfe, viz. inhabitants, paying 
fcot and lot, not houfeholders. 

In the cafe of Tamworth in 1698-9, the Houfe 
wme to the following refolution : 

1 7 March, 1698-9- Refolved, " That the right 
•^ of eleftion of Burgefles to ferve in Parliament 
•* for the borough of Tamworth, is in the inha- 

(1) Fide /upra, QdSt oi Sez," col. i. 

ford, p. 56. Note (B.) (3) Journ. vol. xvi. p. 480. 

(2) Journ. lac. cif. p. 480. col. i. 

" bitants 



PETERBOROUGH. 

** bitants paying fcot and lot, and in fuch perfons 



** as have freeholds within the faid borough, whe- [79] 
*^ ther refident in the faid borough or not (i)" 

In the cafe of the fame borough in 1722-3, one 
of the parties contended, *^ That the right of 
** eledlion was in the inhabitants paying fcot and 
*^ lot, and not receiving alms/' 

The other infifted, ** That it was in the inha- 
^^ bitants paying fcot and lot, and in fuch free- 
** holders who have freeholds in the borough, 
** whether refident in the borough or not ;'* agree- 
ably to the former determination. 

It appears, by this ftate of the queftion be- 
tween the parties, and by the evidence as fet 
forth in the report entered in the Journals, that 
the right of the inhabitants paying fcot and lot 
was not contefted, and that the only matter in 
iffue was the right of the freeholders ( 2 ). The 
Committee (3), and the Houfe (4), came to the 
following refolution : 

23 Jan. 1 722-3. Refolved, '* That the right [go] 
•^ of eleAion of burgefles to ferve in Parliament 
•* for the borough of Tamworth, is in the inha- 
bitants being houfekolderSy paying fcot and lot, 

and not receiving alms." 

Here the word " houfeholdersy^is employed merely 
in the way of explanation. The Houfe muft have 

(i) Journ. vol. xiL p, 598. col. 2. 
^.2. (3) Hid. 

(1) Jowrn. v<^. XX. p. 100. (4) Ibid. voL p. 102. col. r. 

held, 
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held, that the qualification of being a houfeholder 
was neceffarily involved in the idea of an inhabitant 
paying fcot and lot j for, as there was no evidence 
produced relative to the fir ft clafs of voters, the 
words declaring their right in this refolution of 
1722-3, muft be confidered as exaftly equivalent 
in their import to thofe of the refolution of 1698-9, 
and to thofe made ufe of by both parties in 
1722-3, in ftating what they contended to be the 
right of eleftion ; and in neither of thofe inftances 
is the word " houfeholder s^^ expreffed. 

The difference between the cafes of Honiton 
and Tamworth is this: In the firft, the word 
[81] " houfeholderSy^ having been employed in ftating 
the right of election in the Committee, it was 
omitted in the determination. In the fecond, it 
was left to be underftood, in the ftate of the quef- 
tion between the parties, and was.fupplied, in the 
determination (B). 

Indeed the word " inhabitants'^ ftanding alone, 
(although in feme inftances it may admit of a more 
general interpretation) where expediency and good 
fenfe require the exclufion of fervants, lodgers, or 
inmates, ought perhaps to be confined to houfe- 
holders. In common language, when we talk of the 
inhabitants of a paiifh, who are meant but thofe 
who are permanent houfeholders there ? Thus Lord 
Coke, in his Commentary on the ftatute of 22 
Hen. VIIL cap. 5. concerning the reparation of 
bridges in highways, expounds " inhabitants,^* (no 

qualifying 
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qualifying epithet being fuperaddcd ) to mean 
^* fuch as be houfeholders (i)>" 

If, after all, the fenfe of the refolution ftiould 
appear doubtful to the Committee, the ufage of [82] 
the place, if evidence is produced to (how the 
ufage, will fatisfy them, that it has always beeii 
underflood at Peterborough, that none but houfe- 
holders can vote, whether living within, or out of, 
the precinfts of the Minfter. — The lafl. determina- 
tion of the right of eleftion in Great Marlow, is as 
follows : 

2 1 Nov. 1 690. Refolved, " That in the bo- 
rough of Great Marlow, in the county of Bucks, 
thofc inhabitants only who pay /cot and /of, h^vc 
a right to give voices in the election of burgefles 
to ferve in Parliament for the faid borough (2).'* 
Now fuppofing the abftra<5t fenfe of the words 
to be doubtful, yet, as it is well known, to thofe 
who are acquainted with that borough, that the 
uniform ufage has been for none but houfeholders 
to vote (3), a Committee, on hearing evidence of 
the ufage, would certainly interpret the determina- 
tion to extend only to houfeholders. 

That evidence of ufage is to be admitted to [83] 
explain the meaning of ambiguous expreffions in 
lad determinations is not be queflioned, as it is a 
practice founded in a known rule of law, and efta- 
blifhed by various precedents of the lafl feffion^ 
viz. in the Cafes of New Radnor, Porchefler, &c. 

(1) a Inft. p. 703. col. 1. 

(2) Journ. vol. x» p. 478. (3) Quare. 

Vol, in. F Counsel 
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Cou Ns E L for the Sifting Member, 

If the Committee fliould go into the ufage, it 
would appear that there has been but one contefted 
eledion for Peterborough fince the laft determina- 
tion was made, viz, in 1768, and that, upon 
that occafion, perfons* voted who were not houfe- 
holders. 

But the fenfe of the words is plain and unequi- 
vocal, and, in fuch cafes, it Would be highly in- 
convenient and dangerous to fuffer parties, under 
a pretence of ufage, to explain away the obvious 
import of a laft determination. It is contrary to 
grammatical conftruftion to carry the words ** being 
'* houfeholderSy^ forward to the fecond member of 
[84] the fcntence. The meaning of the Houfe was to 
fix a criterion of the fubftance and independency 
of the inhabitants both within, and out of, the 
precindts of the Minfter. Within thofe pre- 
cinfts there is no parifh-rate; and therefore, as 
to that part of the city, the qualification •* being 
" houfeholders" was adopted. In the reft of the 
city, where the parifti taxes are paid, the common 
qualification of paying fcot and lot was all that 
was required. 

But it is contended, that the defcription of 
inhabitants paying fcot and lot, neceflartly com- 
prehends the circumftance of " being houfeholders," 
whether exprefled or not. Recourfe is had to the 
phrafe of " bearing lotj^ and an inference is drawn 
from it, which would prove that no one can vote 
in a fcot and lot borough who is not qualified to 
be an overfeer of the poor. This would exclude 
9 J uftices 
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Juftices of the Peace^ and feveral other tlafleS of 
men exempted by law ffortl ferVing that office^ 
but whofe right to Vote as fcot and lot men has 
never been called in queftion (C)i 

Cafes have been cited to (he^V that, in r^foliitions [85] 
of the Houfe of Commons, by " inhabitants pay- 
ing fcot and lot/* houfeholders are meant, whether 
the word ** houfeholders" bie expreffed or not. 
But what do thofe cafes prove ? Only inaccuracy 
in the J-eports of Committees of eleftionsj and a 
diffonance between them, and the d^terminatioils 
of the Houfe ctonfequent upon them. It is im* 
poffible to produce art inftance Where^ after there 
has been a determination of the Houfe, declaring 
the right of eleftion to be in inhabitants paying 
fcot and lot, the Houfe has held thatj to comd 
within that defcription, the voters nWft be houfe^- 
holders. Therd are numerous inftances to th6 
contrary. In the cife of Stamford, in 1735-6, 
the line is diftinftly drawn. One of the parties ^ 
coritehded, 

That the right of eleAion is in tht houfeholders ^ 

inhabitants within the borough, paying fcot and 

lot there, and not receiving alms or public 
'^' charities/^ 

The other, 

^* That the right <if eledlion is in the inhabitants [86] 
^ paying fcot and lot, and not receiving alms or 
^^ public charity (i).'' 

(i) Joarn. vol. xxii. p. 6i5..coh I4 

F 2 And 
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And the Committee, and the Houfe, upon 
evidence that perfons having paid to the poor^s 
rate had always voted, though not houfcholders 
(i), 8 March, 1735-6, Refolved, 

« That the right of eledion of burgeffes to 
'*' fervc in Parliament for the borough of Stamford, 
in the county of Lincoln, is in the inhabitants 
payings fcot and lotj and not receiving alms or 
*« public charities (B)." 

The pafTage in Lord Coke's fecond InftitutCj 
when taken altogether, is diredly againft the con* 
flru£bion for which it was cited, for although he 
fays that, for the purpofes of the ftatute of zz 
Hen. VIIL the inhabitants there meant muft be 
houfeholders, he cleaily holds, that the word, tn 
its common legal fenfe, does not admit of that . 
[87] reftridion. ** Ex vi termini ,' fays he, " every 
perfon that dwelleth in any (hire, riding, city, 
or towne corporate, though he hath but a per* 
** fonall refidence, yet is he faid in law, to be an 
" inhabitant or a dweller there, as fervants, &c* 
" But this ftatute extendeth not to them, but to- 
" fuch as be houfeholders. And this is gathered 
by the words of the fourth branch of this a<3: 
that giveth the diftrefle (2)." Therefore, to 
confine the fenfe, fubfequent reftraining words 
Were neceffary. ^ 

Agreeable to this explanation of the word, is 
what we find in Gate ward's cafe, in Coke's Reports'; 

(i) Journ. vol. xxii. p. 616. col. z. (a) 2 Infl. kc, cit.} 

for 
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for there it is faid, on a queftion, whether the inha- 
bitants of the town of Stixwold could be entitled 
by cullom to a right of common in refpe& of 
their inhabitancy, " What eftate ihall he have 
** who is inhabitant in the common, when it ap- 
** pears he has no ejlate or iniireft in the houfe^ (but 
** a mere habitation or dwelling) in refpedt of 
•* which he ought to have his common? For 
** none can have intereft in common in refpedk of [88] 
•^ a houfe in which he hath no intereft (i) :" and 
afterwards, in the fame cafe, ^* In thefe words^ 
inhabitants and refidentSy^ are included tenant in 
fee-fimple, tenanr for life, for years, tenant by 
elegit, &c, tenant at will, &c. (and tenancy at 
will is the loweft intereft a householder can have 
in a houfe) and he who hath no intereft, but 
•* only his habitancy or dwelling (2)." 

Having finiftied their arguments on this head, 
the counfel were direded to withdraw, and being 
called in again, after the Committee had deliberated 
for a confiderable time, the Chairman faid he was 
direfted to inform them of the following refo- 
lution : 

** The Committee are of opinion, that the word 
" houfeholders," in the refolution of the Houfe of 
'* Commons, of 13 May, 1728, relates to the 
'^ inhabitants within the precindb of the Minftcr [89] 
•* only, and not to other the inhabitants within 
** the faid city, paying fcot and lot." 






( 1) 6 Co. Rep. f. 6a (2) IM. 
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It was obferved by the counfel for the petitioner, 
that the words of this refolution did not exprefsly 
exclude them from going into evidence, to fhow 
from ufege, that the clafs of voters defcribed by the 
words " other the inhabitants within the faid city 
♦^ paying fcot and lot/' muft be houfeholders j 
upon which the Chairman faid, that the Committee 
had not mentioned any thing to that purpofe in 
their refolution, but that they had fully confidered 
the queftion, and that, if defired by the counfel, 
they would come to a fpecial refolution upon 
it(B), 

But this was not infifted upon. 

IVth Head.] The counfel for the petitioner no\y 
proceeded to the 4th head : but, having called a 
witnefs to prove the rateable property of one Thomas 
Felton, it was infifted, on the part of the fitting 
[^o] member, that the Committee could not receive 
any evidence on that fubjedk, unlefs criminal par-? 
tiality and mifconduft were firft proved in the 
parifli officers relative to the making of the rate. 

They argued as follows : 
The rule, that ni.ifcondu6t or criminal* partiality 

• [F/de R, «v, Toung & Pitts, lefs there were a ground of 
I Burr. 556. Where the Court partiality, malice, and corrup- 
of B. R. held. That they had tion, in which cafe they would 
no right to inquire into or be liable to profecution by in- 
over-hale the determinations formation, or indidtment. or 
of Juftices in granting ale- even poffibly by aftion, if the 
houfe licences, on account of malice were vtry grofs and in- 
a mere error in judgment, un- jurious.] 

muft 
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mnft be proved, before the Committee Will think 
themfelves entitled to inquire into . f he circum*- 
(lances of perfons put on or left out, was laid down 
in the cafe of St. Ives, upon legal grounds, ftated 
in the printed report of that cafe (i). Where mif- 
condudt and partiality are firft proved, juftice re^ 
quires that the rateability of the voters, or perfons 
who tendered their votes, (hall be confidered in 
the Committee. Perhaps it ought to be fo, even 
without a previous proof of mifconduft, if the pe* 
tition has come on to be tried before there has 
been an opportunity of purfuing the regular re- 
drefs chalked out by law, againft unfair' and par«- 
tial rates, by an appeal to the quarter feifioris. 
Has mifbehaviour or partiality been proved in the [91] 
prefent cafe ? Or, before this trial came on, has 
there not been fufficient opportunity to impeach 
the rate at the quarter feffions ? 

As to the conduct of the parifhofficers, the 
evidence produced feems intended as the ground 
of two heads of accufation, i . That the overfeera 
and churchwardens were perfons who might have 
excufed themfelves from ferving in their offices 
(A). 2. That they did not make the rate in open - 
veftry, ^eeably to the ufual practice. The firft 
circumftance, however, cannot afford aprefump- 
tion of criminality, unlefs it had appeared that they 
were appointed at the inftigation of Mr. Wyld-* 
bore, or took their offices upon them and made 
the rate, with a view to influence the election, 

(j) Sufra, yol ii. p. 39s, 396. 

F4 But 
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But of this there is not the (mailed evidence. In-^ 
deed, every fufpicion of that fort muft &11 to the 
ground, when it is confidered that, at the time of 
their appointment, and even when the rate com*- 
plained of was made> the difiblution of the Parlia- 
ment, which afterwards took place, could not be 

[9^] forefeen. If the Parliament had fubfifted till the 
expiration of the feven years, there muft have 
been a new appointment of pari(h-*ofEcers, and 
. another rate, before the ele&ion. 

To the fecond objedion it is a fufficient anfwer 
that,, by law, the parifh-officers have a right to 
make a rate in private, to which the concurrence 
of the pariihioners is not at all necefiary ; a& it is 
to the making a church-rate. Indeed, in this r&- 
{ptSt^ they were fo cautious, on occafion of the 
rate now compliuned of, that when they found it 
- expedient (on account of the confufion and diftur*- 
bance apprehended, near the time when the gene-> 
ral eleiftion approached, if the rate ftiould be made 
in open veftry) to take the fame ftep which had 
been neceffary in 1768, they would not refolv€ 
upon it till they were authorized by the opinion of 
counlel (D). But, as a private rate is perfeAly 
legal, fo it is proved to be attended with no incon- 
venience at Peterborough, for all the rates fince 

[93] ^^^ general eleftion have been made in the fame 

manner, without any complaint having been lodg- 

ied on that accovmt. (This was proved by the 

witnefies.) 

It will be (aid, that the pari(h-officers and Juf- 

tices 
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ticcs were friends to Wyldborc. This is «ot 3e- 
niedi. As electors they had a right to take part 
with one candidate in preference to another ; but 
no aft of agency has been proved on any of them, 
not even that, when they accompanied him on his 
canvafs, they ever folicited a fingle vote. The 
converfation which Laxton has fworn to, with He* 
therington, happened after the eleftion, and whea 
the petition had been prefented ; and if what he 
then faid had any ferious meaning, it mud have 
been, that he thought the fitting member had fo 
good a caufe, that however difagreeable it might 
be to thofe who were in a different intereft, the 
^ecifion of the Committee, which jhould be ap« 
pointed to try the caufe^ mud be in his favour. 
It is impoflible to conceive^^ that^ in a company 
of perfonj of both parties, he could have meant to 
avow that he had concurred in procuring an dec- (]94J 
tion contrary to the fenfe of the borough, by garb* 
ling the rate. 

It will be laid, that the JuHices, at the quar^ 
ter-fefHons, afted partially ini difmifling the appeal; 
but they did not difmifs it till after the objedion 
had been taken, and folemnly aigued by couniel 
on both fides. They difmifTed it on the jufkcft 
grounds, becaufe, as there was no notice of the 
particular perfons wlK>fe omiflion from the rate 
was objedd to, it was impoflible that the parilfa 
officers (hould come prepared to make their de* 
fence. Befides, what they did was authorized by 
adecifioo of the court of King's fiench> in the 

calc 
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cafe of the King againft the Inhabitants of St. He* 
len in Abingdon ( i ) which was cited by the couji- 
fel for the parifti officers (E). But if the appel- 
lants thought there was any grounds for their com- 
plaint, why did they not appeal again to the fol' 
lowing quarter-feflions ? and why have they never 
[95] appealed againft any of the- two fubfequent rates, 
which have been in every refpedt the fame with the 
rate of September, 1774*? («5* This was not de- 
nied.) 

It will be faid, the appeal was to no purpofe, 
being, in efFeft, ab eodem ad eundem. But are we 
to prefume that thofe whom the law has appointed 
to judge in fuch cafes will aft with partiality; or 
that, becaufe fome of them allowed the rate, they 
will not judge of the merits of it according to the 
evidence laid before them at the Seffions (F) ? 

If Juftices do aft criminally, is not the court of 
King's Bench open to the perfons injured, who may 
apply for an information againft them ? Was not 
an application for that remedy within the power 
of the appellants in 1774, if they had believed 
that the difmiffion of their appeal amounted to 
mift>ehaviour' and guilt in the court of quarter- 
feffions? 

As, therefore, the regular mode of relief was 

open ; as there has been time to purfue it, and it 

[56] has not been done ; and as there is no proof of 

criminality and mifconduft in making the rate, 

(1) Hill. :»7 Geo. !{• Bou*9 Poor's LawSir p. $7»5S. 

the 
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the Cotnmittee will not take upon themfelves the 
charader of parifti officers, but 2^reeably to the 
decifion in the cafe of St- Ives, will refufe to hear 
evidence of the rateability of Felton, and the 
other perfons whom the counfel for the petitioner 
propofe to qualify as having been entitled to be 
upon the ra tat the time of the election. 

Counsel for the Petitioner. 

The prefent cafe differs from that of St. Ives, 
There, the perfons claiming to be put on the poll, 
had not been rated for feveral years, and had never 
before made any complaint on that account; 
whereas here it will be (hewn, that Felton and 
others, omitted in the rate of September, 1 774, 
were on thofe immediately preceding, and that 
their circumftances had not undergone any change 
to juftify their being left out on that occafion. 

The pofition contained in the refolution con- 
cerning St, Ives, as it is reported in the printed [97] 
book (though by the bye, not accurately in the 
words in which it was delivered by the Chairman 
(G.) ) may perhaps be right. But if it can be 
(hewn that perfons poflcffed of rateable property, 
for which they had been aflcffed in the former 
rates, were left out immediately before an eleftion, 
is not this evidence of mifcondudl in thofe who 
made the rate ? Is not what has been already prov- 
ed rfefpeftir^ the parifh officers, fuch evidence of 
partiality and mifcondud as fliould induce the 
Committee to think themfelves obliged to go into 

the 
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the merits of the rate ? If the doftrine of the cafe 
of St. Ives is underftood to be. That the rate b 
not to be gone into> unlefs fuch evidence is firft 
}^d before the Committee, as the court of King^s 
Bench would require, before they would grant an 
information, it is falfe, and unfupported by princi* 
pies, cither of law or juftice. 

The circumftance of the pari(h officers having 
been volunteers, who took upon them, unnecefla- 
rily (A), a duty which is generally thought bur- 
[98] thenfome, certainly fumilhes a prefumption that 
they did fo to ferve eledtion purpofes. This 
prefumption gains ftrength when it is confidered 
that, on the canvafs, they appeared as the avowed 
partizans of Mr. Wyldbbre. It was faid, that> as 
the diflblution of the Parliament was not known 
when they were appointed, nor when they made 
the rate, there could be no view in their appoint- 
ment, and in the rate, to the ele&ion. But it 
will be obferved, that if the laft Parliament had 
died a natural death, the general eledtion muft 
have come on fome time in 17755 and the rate 
complained of was made near the end of the year 
preceding. 

Can any thing afford a ftronger ground for pre- 
fuming fraud and occaiionality in making the rate, 
than the innovation of not holding a veftry for 
that purpofe, which, as one of the witnefTes fwore, 
originated in 1768, and was laid afide from that 
year till 1774; becaiife in this interval of time 
there were no eleftion purpofes to ferve. There 

is. 
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is^ perhaps, no exprefs proviiion in any flatute 
againft rates made without the concurrence or pri^^ 
vity of the pan(h» but the preamble to 1 7 Geo.IL* 
cap. 3. (hews that fuch private rates are highly dis- 
approved of by the legiilature, and even confidered 
as contrary to the true intent and meaning of the 
43d of Elizabeth. The words are, "Whereas 
** great inconveniences do often arife in cities, 
towns corporate, parilhes, townlhips, and places^ 
by reafon of the unlimited power of the church* 
wardens and overfeers of the poor, who fre- 
quently, on frivolous pretences, and for private 
ends, make unjufl and illegal rates, in a private 
and cl<mdijline manner y contrary to the true in* 
tent and meaning of a (tatute made in the 43d 
year of the reign of Queen Elizabeth, intituled. 
An Aft for the better relief of the poor." Are 
liot thefe words declaratory of the fpirit of the fta* 
tute of Elizabeth, and a proof that private rates 
are contrary to the intention of the legiflature (D)? 
Is a rate of that fort, made on the eve of an elec- 
tion, in a place where the conftant pradice has 
been to hold a veftry for that purpofe, and by of- 
^cers the avowed adherents of one of the candi* 
dates, is fucji a rate to be confidercd by the Com- 
foittee as fair, and unimpeachable ? Is it fo bind* 
iilg as to preclude the Committee from inquiring 
into the rateability of perfons who voted, or claim* 
c4 to vote ? The rate, when fair and unimpeached, 
may be a true and fufficient meafufc of the ratea- 
bility, Where there has been reafon to fufped it 

as 
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as garbled and fraudulent, th^ Houfe, and the 
Committee of ele6tions, have> upon former occa* 
lions, confidered it no longer as a criterion. They 
have examined into the rateability of the claimants^ 
and when found to be poffefled of rateable pro- 
perty, have allowed their votes. In. the cafe of 
Newark, the right of the Houfe to enquire into 
the rateability of fcot and lot voters, was fo fai* 
from being queftioned, that it is exprefsly recog*- 
nized in the laft determination of the right of 
eleftion. 

II Jan. 1699-1700. Refolved, *^ That the 
*^ mayor, aldermen, and all the inhabitants within 
[101] '* ^he borough of Newark upon Trent, in the 
county of Nottingham, who pay, or ought to 
payy fcot and lot, within the faid borough, have 
a right to vote at the eleftion of members to 
ferve in Parliament for the faid borough (i)*. 

In 

(i) Journ* voK xiii. p. iii, inhabitantibus bufgi Tea villas 

col. 2. praedidtae pro tempore exillen- 

[ * This rcfolution feems to tibus qui lott et fcott in burgoi 

have been framed entirely on five vill^ praedidti folvunt et 

the wordb of the charter of 7 contribuunt> folvent et coatri-* 

Car. II. by which the right of bucnt, aut folvere et eon-^ 

cleding reprefentatives was iribure debent vcl debebunt| 

£rft granted to this borough, cligere et- nominare de tcm- 

(y\6cfuprd, introdufiion. Note pore in tetopus duos difcrfctos 

(C.) p. 3). The words of viros burgi praedifti fore et cfR 

the charter are—" Quod bene burgenfes pro bdrgo illo.*^ 

liceat et licebct, majori et But^ for the conftruaion which 

aldermannis burgi praedidli, et has been put upon the words 

fuccefloribus fuis^ et omnibus both of the refoluiiori and 

chart: h 
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In like manner, in the cafe of Milbome Porti ^ 

which happened laft year, the Committee went 
largely into the rateability of the different voters ; be- 
caufe there had been great irregularity in the ap- 
pointment of the overfeers. Nay, this very Commit- 
-tee has allowed the petitioner to queftion the rate- 
ability of perfons on the rate. If faults oicommsjjion 
in the rate are cognizable here^ there caa be no rea- 
•fon why faults of omijfion (hould not be fo like- 
wife. 

But we are told, that the proper jurifdiftion for 
trying the rate, was the quarter feflions; That, 
though the firft appeal was qualhed for a defedt 
in the form of the notice, a new one might have 
been brought to the next feffions, or that the two 
fubfequent rates might have been appealed againft; [loz] 
That if, on the trial of any of thofe appeals, thft 
magiftrates had refufed to do juftice, they might 
have been proceeded againft in the court of King's 
Bench j That, as none of thefe fteps have been 
taken, the parties are concluded, and are to be 
confidered virtually to have acquiefced in, and 
fubmitted to, the rate. But, will the Committee 
adopt this reafoning ? To what purpofe was it to 
appeal to Judges known to be interefted in 
confirming the rate (F) ? The objeftion taken to 
the notice, was an excellent expedient to fave 
them from the fliame of deciding againft the me- 

charter, (in confeqaence of of a Committee reported to 
fiatements under 28 Geo. III. the Hopfe, and now become 
c. 52. -§ 25.) by the judgment 6"*** ^^^« * Fras. p. 314.] 

rits, 
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fits, for fiirely they could not believe, that the of- 
ficers were really ignorant who were the objefts of 
the appeal. If the Juftices were in truth of opinion, 
that the notice was not fufEcient, it was their, duty 
to adjourn' the appeal, and thereby give time to 
let right the miftake ; for the ftatutc of 1 7 Geo. 
II. cap. 38, enafts, " That if it (hall appear to the 
*^ Juftices, that reafinable notice was not given, then 

[103] ^' they (hall adjourn the appeal to the next quar-. 
" terfeffions (i)/' 

Eut fay they. Why not appeal to the court of 
quarter feflions, held next after that which dif miff- 
ed the firft appeal ? 'jThe anfwer is this ; It is very 
doubtful whether that was in their power. An 
appeal, under the ftatute laft mentioned, muft 
dearly be to the feffions next immediately after the 
making the rate, and if an appeal againft a rate 
might, by the ftatute of 43 Eliz. have been made 
generally to any feffions, the 4th fediion of 17 
Geo. li. cap. 38. which was meant to corred: and 
explain the former cna&ment on this fubjedt, feems 
alfo to limit the time within which every appeal 
from a rate muft be brought. This is the more 
probable, becaufe, in other cafes of appeals, un* 
der the poor laws, viz. from orders of removal, the 
fame limitation is eftablifhed (2). But/the par- 

[104J ties well knew, that an appeal to the Juftices of 
Peterborough, was to no purpofe. They knew 
that if they had fued for, and obtained, an infor- 

(I) §4 

(3) 3 William and Mary, cap. 11. § la 

matidn 
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mation againft them, in the court of King's Bench, 
the fpecific relief which they required, could not 
have been obtained there. That court could not 
have granted a mandamus^ for putting thofe on the 
rate, who had been left off. They referved their 
complaint, therefore, for this tribunal, knowing, 
that every preliminary or collateral queftion necef- 
lary to lead to a decifion of the merits of the elec- 
tion, is within the jurifdiftion of the Committee, 
though there (hould be other judicatures for the 
direft trial of fuch queftions. This rule was re- 
cognized in the cafe of North Berwick. An argu- 
ment ufed on that occafion will apply here. By 
the ftatute of i6 Geo. II. cap. ii. § 24. none but 
inagiftrates and counfellors, or conftituent mem- 
bers of any meeting for, or previous to, the elec- 
tion of m^iftrates or counfellors for a royal bo- 
rough in Scotland, are empowered to complain to 
the Court of Seffion, of any wrong done at fuch [10 c] 
elcdtion ( i ) . The magiftrates and counfellors eledt 
the delegate, and the delegates for each diftri6t 
eled: the member. It was, therefore, contended* 
that the Committee were particularly bound to 
entertain the complaint of the candidate, or of 
the conftituent members of the other boroughs of 
the diftridt, concerning the eleftion of the magi- 
ftrates of Jedburgh, who had chofen the delegate 
for that place (2). It was faid, that they were 
materially interefted, and yet could not be heard 

(1) Supra, vol. ii. p. 445. (2) Jhid, 456, 457. 

Vol. hi. G in 
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in the inferior court. For the fame reafon, the 
Committee here ought to entertain Mr. Phipps*s 
complaint of an unfair rate, for he could not have 
gone to the feffions, as a perfon aggrieved by the 
leaving out of men who (hould have been on the 
rate ; efpecially as the firft fefSons immediately af- 
ter the rate (to which alone, perhaps, the appeal 
could have been brought) happened before the 
eledion. They ought to hear his objections, as 
[io6] complaining in the name of the perfons left out of 
the rate; fince it would feem, that even they could 
not have complained to the feffions. They were 
thereby delivered from a burthen, and therefore 
could not appeal for relief as perfons aggrieved. 
Indeed, it is eafy to fee, that cafes may fre- 
quently arife, where, by a partial rate, perfons 
may be greatly injured as eleSlorSy and yet can- 
not be faid to be aggrieved, confidered mere- 
ly with a view to the payment of the poor-tax ; 
which, however, is the proper, perhaps the only 
objedt of the jurifdiftion of the feffions, on 
an appeal from a rate. Thus, if perfons are put 
on who ought not to be rated, and they are fatis- 
fied ; others, who are alfo in the rate, cannot fay 
they are aggrieved, becaufe the fame burthen is 
(hared with a greater number of people; and, in 
the cafe jufl" put, if thofe on the rate do not com- 
plain for being charged alone, with what ought to 
be divided among them and thofe left out, the lat* 
ter cannot fay they are injured. But they may 
fay, at the eleciioHy the merits of which, it is the 
*^ peculiar 
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peculiar province of the Committee to determine, 
that they have been injured by being left unrated, 
with a view to rob them of the franchife of vot- 
ing. So may thofe entitled to be on the rate, and 
to vote, fay they are injured, if others, not enti- 
tled to be ratedi are put on in order to give them 
votes, and to overwhelm, by their means, the fuf- 
frages of the legal eleftors. 

Upon the whole — It is clear, from principle and 
authority, that rateability may be enquired into 
in the Committee : That, though a fair rate may 
be a true and fufficient meafure of rateability, 
and to be rated, when the rate is liable to no fuf- 
picion, a fatisfadtory criterion of the right to vote 
in fcot and lot boroughs; yet, when there is rea- 
fon to fufpedt the rate, the more troublefome but 
more certain ftandard of rateability fliould be 
reforted to : And that, although there is another 
jurifdidtion for examining the juftice and validity 
of rates, yet the Committees of eleftions, fo far 
from being thereby precluded from going into the [108] 
fame enquiry, are bound to enter upon it in a va- 
riety of cafes. The prefent cafe particularly calls 
on the Committee to take fuch an enquir)^ upon 
them; for, the condudt of the returning officers 
muft render the rate fufpicious, and the conduct 
of the Juftices muft fliow, that a new appeal to 
them would have been fruitlefs and vain. 

When the circumftances of Felton's property 
are laid before the Committee, they will fee ftill 
greater reafon to rejeft the rate of September, 

G2 1774, 
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1774, and to decide merely according to the rate- 
ability of the perfons who, by the partiality of the 
parilh officers, were denied the benefit of that ufual 
evidence of their right to vote. 

Counsel /or the Sitting Member y in reply. 

The cafe of Milborne Port differs widely from 
this. There, each party had appointed a fett of 
overfeers, and each fett made a different rate. To 
decide between them, it was abfolutely nec^ffary 
that the rateability (hould be taken into the ac- 
{109] count. Still, however, the Committee required 
that the voters (hould be perfons who had been 
rated defa£lo. 

In the cafe of Newark, the right of eleftion, as 
declared by the refolution, is exadtly what both 
parties admitted to be prefcribed , by tlie charter 
of Car. II. making Newark a parliamentary bo- 
rough. Can that have any influence with regard 
to other boroughs ? Where is the refolution which 
fays, that in general in fcot and lot boroughs, per- 
fons rateable, whether rated or not, {hall have a 
right to vote ? Such is the dodrine which the 
counfel for the petitioner wifh to eflablifh. 

Part of their argument goes to prove that it is 
not neceflar}^ to fliow mifconduft. But is not the 
cafe of St. Ives in point to the contrary ? Does 
not the cafe of the King and the parifh officers of 
Weobly ; i ) lliow that the court of King's Bench 

(i) Supra, vol. ii. p. 339. 

thought 
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thought the feffions the only jurifdiftion for trying 
the rateability of perfons rated or not rated ? 

They tell us next, that they have proved * mif- 
conduft. How? — Becaufe the parijk officers were 
friends to Mr. IVyldbore. — Can that be charged as 
a crime on men entitled to vote in the choice of 
their reprefentatives ? — Becaufe the rate was not 
made in the vejiry^ according to the ufage before 1768. 
— But in truth this ufage was an ufurpation at- 
tended, or liable to be attended, with great incon- 
venience, and therefore wifely laid afide. The 
veftry is a mere ecclefiaftical meeting, which ex- 
ifted previous to the ftatute of Queen Elizabeth. 
The provifions of that flatute take no notice of it, 
and the a6ls to be done in confequence of thofe 
provifions have nothing to do with it. The pre- 
amble to the ftatute of 17 Geo. II. cap. 3. where 
it complains of private clandeftine rates, means 
xates which were not made known to the parifh 
after they had been affeffcd. What is the remedy 
provided ? Not that they (hall be made in the vef- 
try, but that, after they are made and allowedy they 
Ihall be publifhed in the church, and open to the [i 1 1] 
infpedtion of every inhabitant {i) (D). — T^he Ap- 
peal was difmijfed when it ought to have been adjourn- 
ed. — But who ever heard of adjourning an appeal 
from a rate when the notice of appeal was illegal. 
By the reasonable notice^ the negledt of which au- 
thorizes the Juftices to adjourn an appeal, it has 

(1) h i> 2*3- 
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always been underftood, that the legiflature mean . 
notice for a reafonable time before the hearing.'— 
Two of the Jujiices zvho difmijfed the appeal^ were 
the two who allowed the rate, — But were they not 
entitled by law to fit on the hearing of the appeal? 
Is not the allowance of the rate a mere minifterial 
aft, which -the Juftices muft do without exami- 
nation ? This cannot difqiiialify them from taking 
part, in their judicial capacity at the feffions, in 
an enquiry into the merits and juftice of the rate. 
Appeals from rates are not like thofe from orders 
of removal, where the two Juftices \yho n^ake the 
order aft judicially (F). In fuch cafes it has been 
[iia] determined, that where there^re corporation Juf- 
tices, if an order of removal is made by two of 
them, the appeal muft be to the county feffions 

(0- 

It is contended, that, after the firft appeal had 
failed, another would not have lain to the fubfe- 
quent feffions. But the law hitherto has been 
underftood to be, that fuch an appeal would have^ 
lain.* The ftatute of 43 Eliz. leaves the appeal 
at large. That of 1 7 Geo. II. limits it, in the 
cafes there provided for, to the next feffions* 

(1) The King <v. Maiden • [It has been fincc deter-* 

fiurn. New Ed. V. iii. p. 490. mined, in the csik of Rex *u. 

Bott. 217. pi. 421. Eaft Coode^ others^ over feers of tho 

Donyland Sc St. Giles's Col- poor in the parifh ofPenryrij 

cheiler. Bott. iili/. Bmn.iiid, (B. R. Trin. 1^4 Geo. 3.) that 

4gif/rom Burr. 5cttl. Cafes, p. an appeal under 43 Eliz. muft 

jj^2. be made to the next feflions.] 

« But," 
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" But," fays Dr. Burn, " both may feem to (land 
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well together, and then the fenfe of the ftatute 
of the 17 pf Geo. II. will be this. That the ap- 
peal againft any thing done or omitted by the 
'* overfeers or juftices, in cafes where no appeal is 
given by former ftatutes, muft be to the next 
feffion only ; becaufe the claufe which gives the 
appeal, limits it to fuch next feffions ; but in 
cafes wlierein an appeal is given by former ftatutes, [ i ' 3} 
fuch appeal may be to the next feffions accord- 
ing to this claufe, or may be according to the 
dircdions of fuch former ftatutes (1)." Agree- 
ably to this conftru(flion, which till now has never 
been controverted, the parties who brought the 
. firft appeal in the prefent inftance, being perfons 
having a clear right to appeal under the ftatute of 
Elizabeth, might have lodged a new appeal at the 
fubfequent feffions ; for the firft having been dif- 
miffed for want of notice, and without a hearing, 
it was to be confidered as if it had never cxifted. 

When it is afked, why the parties have not ap- 
pealed from either of the rates made fince the 
eleftion, recourfe is ftill had to the pretended par- 
tiality of the Juftices ; but does not their fub- 
miffion rather ftiow that they were confcious 
that the merits of the former appeal were againft 
them? 

The point in the cafe of North Berwick, which 
has been relied on, was very unlike tht prefent 

(1) Burn, vol. in. p. 303. 
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queftion. The petitioners in that caufe were per- 
fons who could not have had redrefs in the court 
below. Befides, a complaint which had been 
lodged in that court, by perfons competent in law 
to complain, remained in fufpence, and undecided, 
when the trial of the petition came on. But, in 
the prefent cafe, every one of the electors was em- 
powered, under the ftatute of 17 Geo. II. cap. 38. 
to litigate the rate at the feffions. The right of 
appeal is not confined, as has been argued on the 
other fide, to perfons on the rate. It is extended 
to every per Jon who (hall have any material objedtion 
to any perfon or perfons being put on, or left out. 
(i). If, by a proceeding analogous to what was 
done in the cafe of North Berwick, a complaint 
had been lodged at the quarter feffions, but had 
not come on to be heard before the trial of the 
petition, this Committee might, perhaps, have 
thought themfelves obliged to enquire into the 
grounds of the complaint. Where there is a 
[1^5] charge of criminality in making the rate, which 
there has not been time to try in the ordinary 
judicature, the rate, in fuch cafe, muft be of doubt- 
ful authority, and rateability will be reforted to. 
Where criminality is proved before the Committee, 
rateability, for the fame reafon, muft be the cri- 
terion. But here there has been time to purfue 
the ordinary courfe, and it has not been purfued. 
Criminality has been alleged, but has not been 

proved. 
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proved. Under thefe circumftances, the Com* 
mittee will furely think themfelves precluded from 
going into any enquiry concerning the rateability 
of Felton and the others. 

After the arguments were clofed, the counfel, 
by the defire of the Committee, fettled and agreed 
on the following ftate of the queftion, " Shall the 
parties be permitted now to go into evidence to 
prove that Thomas Felton ought to have been 
admitted upon the rate in September, 1 774 ?" 
The Court being cleared, the Committee deli- 
berated for a confiderable time, and then the coun- [1^6] 
fel were called in, and the Chairman faid, he was 
dire<fled to inform them. 

That the queftion had been refolved in the ne- 
gative. 

But that the Committee had alfo come to the 
following refolution : 

Refolved, " That the counfel for the petitioner 
" be permitted to proceed to offer any evidence 
" they think proper, to prove any mifconduft 
" relative to that rate." 

The counfel for the petitioner ftill contended 
that they had laid a ground of mifcondudt, and 
faid, they were ready to prove that Felton had 
been rated immediately before, and was left out of 
the rate of, 16th September, 1774. That this ' 
would be prima facie evidence of partiality and 
mifconduft in thofe who made the rate of Septem- 
ber, 1774. They faidy they only meant to offer 
this in proof, as an additional circumftance to be 

thrown 
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and overfeers were wife enough to be filent, and 
not accufe themfelves, or declare their motives. 

On the other fide it was faid, that improper mo- 
tives for leaving perfons, formerly rated, out of the 
rate, ought firft to be proved, before fuch omiflion 
could be received as evidence of mifconduft. That, 
[120] in this cafe, no improper motives had been proved, 
although many different forts of evidence of fuch 
motives might have been given, if they had ever 
cxifted. That a great influx of new voters would 
afford a {Irong prefumption againft the fairnefs of 
a rate, but that here they had only found five new 
perfons on the rate. That declarations of the 
parifh officers might be proved, but that here 
nothing of that fort had been (hewn, but a piece 
of idle conyerfation, expreffing merely the wilhes 
of Hetherington ; and that after the eledlion was 
over. 

The Committee defired the counfel on the part 
of the petitioner to flate dlftindtly what evidence 
they meant to offer refpefting Felton ; which they 
did, viz. 

To fliew that he was rated in the rates imme- 
diately preceding that of September, 1774, for 
certain property : That in September, 1 774, he ftill 
continued in poflTeffion of that property : That 
his circumftances were then as good as they had 
[121] been whilfl he was rated: And that, whilft rated, 
he had always paid the rates. 

The court being cleared a tjiird time, and the 

Committee 
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Committee having deliberated for fome time, and 
the counfel being again called in, the Chairman 
told them, that he was diredted to inform them 
of the following refolution : 

Refolved, " That the Committee are of opinion, 
^ that the evidence which the counfel for the 
" petitioner propofe to offer, is inconfiftent with 
" the refolution which the Committee have already 
** come to/' 

Upon this, the counfel for the petitioner faid, 
they would give the Committee no farther trouble* 

There was no general fumming up on the part 
of the petitioner 5 no new cafe opened for the 
fitting member, and, confequenlly, no general 
reply. But it will be obferved, that, in the be- 
ginning of the caufe, the counfel for the petitioner 
produced evidence tending to impeach five votes [122] 
as given by perfons fraudulently rated, and two 
as given by pretended houfeholders within the pre- 
cinfts of the Minfter, who, as they alleged, were 
not houfeholders. If the evidence had amounted 
to proof of thofe allegations, and the Committee 
had thought all the feven votes bad, there would 
have remained on the poll an equal number of 
votes for Wyldbore and for Phipps. The Com- 
mittee, on that fuppofition, mud have determined 
that, as between them two, the elediion was void. 

But, as the counfel for the petitioner did not 
think fit to fumup, and obfervc upon, the evidence 
they had produced, we muft confider this as an 
admiflion, on their part, that enough had not 

been 
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beep proved to difqualify all the feven voters. It 
would feem likewife, that the Committee, accord- 
ing to the principle of their refolution, by which 
they would not permit the counfel to go into the 
right to be rated of thofe who had been left out 
of the rate, miift alfo have looked upon themfelves 
as not authorized to hear evidence againft the right 

[^^3] of thofe who had been put upon the rate. Every 
reafon for their hot going into the rateability of 
the one clafs, is equally valid againft their enquiring 
into that of the other. The evidence they did 
hear with regard to the five votes, muft, therefore, 
be confidered as if it had never been produced ; 
as offered and received by a fort of furprize, before 
the objeftion had been taken and argued by the 
counfel. It certainly might have been taken at 
the beginning, and as it did prevail when taken, 
we muft infer that it would have prevailed then. 
If this inference is faif, the Committee muft 
have entirely difregarded the evidence concerning 
the five votes. If they did, it was unneceflTary 
for them to attend to what had been offered refpedt- 
ing the other two ; fince, 'to have ftruck them off, 
would not have deprived the fitting member of 
the majority. For thefe, as well as the general 
reafons given on former occafions, I have thought 
it perfeftly ufelefs to ftate what the particular evi- 
dence was refpcdting the feven votes (i). 

[124] It may be fairly conjeftured, that the Commit- 
tee could not think the evidence given concerning 

(i) Supra, p. 76. 

the 
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the five fcot and lot men, fufficient to (hew fraud 
in putting them on the rate. If they had been 
of that opinion, they fcarcely could have refufed 
(confiftently with their own refolution) to have 
gone into the rateability of Felton and the others. 
The fraud in the firft cafe would have tainted the 
whole, as the making the rate is the fingle aft of 
the fame perfons. 

In the courfe of the evidence concerning the 
conduft of the parifh officers and juftices, one 
Edward Bafs, a witnefs, was going to give an ac- 
count of a converfation in 1 768, between him and 
William Strong, the^Juftice, about the reafons 
for making a private rate. 

To this evidence the counfel for the fitting mem- 
ber objedted. 

After argument, the court was cleared -, and 
when the counfel were called in, the Chairman 
informed them, that the Committee had come to 
this refolution : 

Refolved, " That the counfel do defift from [125] 

examining the witnefs to what William Strong, 

the Juftice, faid to him refpedting the rate in 

1768." 

On Monday, the 27 th of November, the Com- 
mittee, by their Chairman, informed the Houfe, 
That they had determined. 

That Mr. Wyldbore, the fitting member, was 
duly eleded (i). 

(1) Votes, p. 127. 
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Note p AGE 66. 91. 97. (A.) I do not find that cither by 
^0^^ ftatute, or any decifion, a perfon qualified to fervc as a 

parifh-officer, can excufe himfclf, becaufe he has ferved the 
office before; and yet it appeared tome that this was aflum- 
ed as law by the counfel for the petitioner, and not contra- 
difled on the other fide. If the fame perfon were for fevc- 
ral years together appointed an overfeer, merely for the pur- 
pofe of vexation, and giving him trouble, ^^ there being 
^< other fufficient fiibftantial houfeholders within the pa- 
" rifli," the quarter feilions on that ground would, perhaps, 
quafli the appointment. Apothecaries within London, and 
feven miles thereof, and all apothecaries in any other place, 
who have ferved feven years apprenticefhip, are exempted 
from the office of overfeer, and all parifh offices, by 6 Will. 
III. cap. 4. ; and an attorney cannot be chofen overfeer or 
churchwarden, or to any other office againft his will. Com. 
Digcft. 476. from Cro. Car. II. 585. 

P. 81. 
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P. 8 1. 86. 89. (B). Upon as accurate an inveftigation 
«! have been able to beftow on the fubjeft, I am inch'ned 
to think that ^^^fcot and lot''* had not originally a fpecific fig- 
Unification expreffive of any particular local or parochial 
taxes as I oinre cohceived {fupra^ vol. i. p. 140). Both 
Svords are of Gothic or Teutonic origin, and are found in 
idl tbofe modern languageis which have German, or Latin 
>¥ith a certain proportion of German intermixed, for their 
^afis. "*' Schbfs'* in modern German, and ^^fchof* in 
•Dutch, fnean '^^ import, tax, contribution" in gcnerah ♦ 
^fd/>i9 in Italian, aiid Bfot ov Jcotf in French, are, I be- 
lieve, orily ttfed in the fame familiar fcnfe with ^^fhof* ia 
Hhglifli, for the ihare of a reckoning. ** Schot-vry^ \n 
{)iitch, corre({>onds exadtly to our phrsffe ^^fot-freeXy* and 
^^fchot en'lit^** in that language, h explained to mean th<? 
^ame thing with ^^fchat^^ taken alone §. So, I j^m per- 
fuaded, ^^fcai andto^ is a mdre tautology in Englifh, adopt-^ 
*cd for the f^ke of the jingle hi the found j there being many 
•inftaiices of & like fort in all languages. In the laws relat- 
tfng'to the {bWers1)oth words are indifferently applipd to tb<$ ' 

• [The Ukafffrs, in th% Ork- ^ meHt. lUeJJieurs^ Uur iit Cao- 

ncy and ^tland iilands, paid an «< didc, a^ec une modeftie cbar* 

'Annual trihutc to the king, under «« mtmtey was me faites heaucoup 

?the name 6i Scot^ a -Norwegian « ttbomieur, mais je n*ai fas dt 

•word, fyhonimous with tax in ** qwi fqy^r mpn icou** Caod* 

tngliflij Cafe of RefpH, Sir L. ch. ». 

Vunddj v. Honeyman, Houfe of {The popular ienfc of the «• 

"Lords, 1 May i^?*. ^idt alfo preflion '' fcot-frfi'' may be well 

Crtfijr, Lib.i .c 9, ^ *4. thereri/A/.] iliufeated by the following ejtara- 

t ''ILrarrita triftemnt a la pl^. «It was a rule with this 

^' portf d'tm cabaret. Deux « ^^t chapceHor (Bacon) not 

*« bommes babUlis de bleu U v- Mi to feU injufticc, but never to lee 

«« marquerenft Cantor ade,dit run, «.« juftice go fiQtfre§r Q\x^ ii^ 

^* ^ofoita un jeune Jiomute tres'bien Hurd^s Dial. 

«* fiut, et qui a la tattle requifet $ [The word sV«mc in Greek 

»«* JU iofvancerent ntien Candide, fcems, in many reipefts, to cor* 

^ tflttneraUaditmPre^f'aivik^ refpond to <*/r0//*] 

VoL«IIL H niTcfl; 
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afleflments made by the Commillioners. This ip|3ears— •. 
By the extrads from the ordinance concerning ^Romney 
Marfh cited in Spelman (Ti^afcot and fcottum \ — By the 
fiatute of 23 Hen. VIII. cap. 5* where mention is made of 
perfons afleflcd to any lot or charge by the commifli oners of 
fewers; — By the ftatute of 3 and 4 Edw. Vl. cap. 8. which 
ipeaks of " MfcotSj^ lotSy and fums of money y* taxed by vir- 
tue of the Cimmiflions of fewers j— By 7 Ann cap. io« 
which mentions lot or charge a^ fynonimous ;— And by 
many other inftances which might be adduced. Scoty Jhot^ 
or loty therefore, was the fbare paid of the particular contri- 
bution which happened to be in contemplation when the 
term was employed, whether it was an alTeffment for the 
fewers, a reckoning in a tavern, or the parochial taxes. 
The argument of the counfel for the petitioner in this cafe 
of Peterborough, drawn from the expreifion " bearing lotj* 
' is rather ingenious than conclufive -, for taking ^^Jot*^ (as I 
have fuppofed) to be fynonimous with ^^fcot^* and to fig* 
jiify a fum of money, " to hear lot*' would be a very proper 
cXpreffion, as we fay to *' bear an expence," or to "bfar 
•* a tax." In the ftatute for regulating ele£lions within the 
city of London (11 Geo. I. cap. i&) " paying to the rates 
•* in lieu of watch and ward," is enumerated among the 
circumftanccs which in London ct)nft:itute the payment of 
fcot *. It muft be acknowledged, that in the fame flaw 
tute there fcems to be a diftindlion made between the pay- 
[129] mentoffcot, and the bearing lot. The cledlors of alder* 
men and common council-men muft be, perfons paying 
fcot, as therein dcfcribed, and alfo '' bearing lot when re^ 
*• quired^* But it does not at all appear what is meant by 
** bearing lot.^* It is likewife fpecially enabled, that they 
muft be hotfeholdersj which fcems to be an acknowledgment 
pf the legiflature, that the defcription of « paying fcot and 

* P'ide Cafe of St^hii\,fupra, p. 4.1, 42. 
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'•* lot** does not neceflkrily comprehend the qualification of Note 
oeing ^ a houfehblder.'*— ^I am informed by a very ingeni- v^^' 
ous friend, and one well acquainted with the Uws of^Scot^ 
land, that the expreffion of *' To fcot and lot" in the feur- 
^efs's oath in that country, does not (i J, nor^ ais far as he 
can learnj ever did, mean '* t6 pay any deterniinate fpe* 
cific tax or duty/* but only the burgefs's proportion of the 
common taxes and ferviceis afFe£lihg the bOrdugh. 

However, the fenfe bf '^^fcoi and tot" in the refolutlons 
bf the Houfe of Cbmnions is not .to be afcertained by the 
ancient meaning of the wbrds, bir by arguments drawn from 
kheir dtymblogy, or their fignificatiort in other languages dr 
fcoiiihtWe^i There are no decifiorts drt the rights of eleftion 
in the Joiknlals, till the teign of James I. ; after the poor- 
rate was eftablifhed. Moft of thofe ^concerning borough?, 
where the right is declared to be iii perfons paying fcot arid 
lot (of which there are lA all about thirty, befides agree- 
hients with regard to about twelve more) have been made 
cither iri the prefent Century, or towards the end of the lafij 
and it is clear Ihat In liiodern times ^fcol and lot** has al- [1303 
Ways been undtrrftood to mean parifli taxes. Or ** parifli 
payments •,*' which laft is Ur. Johnfon*s explanation. (Vide 
Johnfon*s l3i<^.) Thefe deteinlinations will all be found 
to have-been made iipod evidence concerning the poor and 
thurch-ratesi We muftj therefore^ I think, conclude that 
the Houfe, by ** the payment 6f fcot and lot" have meant 
the payment of thofb taxes, ^nd nothing elfe. 

There l§i indeed, one very foi-cible argument sigainft . 
tottfjiJeting **the payment of fcot and lot,** in determina- 
tions oh the rights of ele£tion)~ peculiarly to mean, <' the 
|>aymcnt bf the poor-rate,'* iand it is this; although, by the 
ftatutebf Cied.'IL the laft determinatioh of the Houfe J» 
!iinal,*ahd bttconiies lavi^ however abfurd or Unjufti yet ftitiy 
in fepfdnhig on the fubjed^ we muft fuppofe that^ wbefe 

(f } For diit M^ nndi fi^a^ rtL i. p. i^u 
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the right of eledion in a maiden borough has come im 
be decided by the Houfei and where tha^ right does 
not depend on any charter, but is prefcriftive^ the dcci- 
fion is formed on evidence of prefcriptive ufage, and 
that it is only a declaration of what the right has been be- 
yond time of memory. Now it is afked, How is it poffible 
that| where the Houfe has declared a prefcriptive right of 
de&ion to be in the payers of fcot and lot, they ihould mean 
thofe who pay the poor's tax, fince that was unknown till 
the time of queen Elizabeth? The truth is, the rule of le« 
gal prefcription cannot be "Applied to this fubjedt^ for, in 
the firft place, according to the fyilem of a great mai^ 
writers on the conftitution, the ^reprefentation of boroughs 
fljlj commenced confiderably within the time of legal memory; 
and, fecondly, there are numerous infiances where the right 
of eledion refting merely on ufage has been determined, or 
agreed, to depend on circumftances whofe exigence is of 
much more modern date than the period fixed by the law, a^ 
the boundary of legal memory. In fuch cafes, where theie 
has been a determination, to try them by the rule of pre- 
fcription would be impoifible, and even where the right has 
been long acquiefced in, and undifputed, without a determi- 
nation of the Houfe, it would occalion the utmoft confu* 
Con. Fide infra, lid Cafe of Cricklade. Note (C) .) 

Note P. 84* (C) It has never been determined, that Juf- 

(C*) tices of the Peace are exempud from ferving the office of 
overfeer. In the cafe of the King and Gayer, HilL 30 
Geo. II. a perfon who was an acting Juftice of the Peace, 
and alfo a lieutenant of marines, on half-pay, having beeQ 
appointed overfeer, the appointment was quafhed by an or- 
der of feilions, and that order confirmed by the court of 
King's Bench, But the court did not decide, that the of- 
fices of Juftice of the Peace and overfeer are incompatible; 
or that a Juftice can of right demand an exemption firom 
being ov^feert Burn Setth CafeS) 245.«*— *! believe, diere 

' . IS 
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9 no offite of any fort, if a man is a fubAantial houfeholder. Note 
^d choofes to a£l as overfeer, which renders him incapable 
of being appointed, 

P, 92. 99. III. (D). InTawney's Cafe, (Lord Ray- Note 
mond, 1009 to 1013) Lord Holt, Ch. Juft. faid, "The (^0 
M citurcfa wardens and overfeers, with the confirmation of [132] 
* the Juftices,may order a fum of money to be levied for 
^ the relief of ^e poor, wi^out the concurrence of the 
^« pariO^/' 

P. 94. (£). As this cafe, very probably decided the fate Note 
of this cleiSlion, and there is only a (hort abridgment of it (^*) 
printed in Mr. 3ott*s Poor's Laws, p. 57% I have inferted a 
yery fill note of it ^ which I h^ve reafon to think, was 
taken by a gentleman of great eminence at the bar. Mr* 
3ott cites Mr. Ford's MSS. for his account of the cafe; but 
ihere miift be fome miftake in this^ for Mr. Ford died before 
Hill. 27 Geo. ir, 

The KING agaiuft the JUSTICES j^BJERK- 

5HIRE, Or^ 

f^/CASE j^/i&/Ptfri>»«/ St. HELEN, ABING^ 

DON. HUK 27 Qep. II, 

^ It was moved laft terni to qi|a(h two orders in?de by 
^ the Juftices of the Peace of Berk(hire,at (heir quarter fef* 
^ fions, on an appe^ from the pogr's r^te fpf Abingdon) 
^ upon the following exceptions ; 

« ift| That it appeared, ^at no^ce of the append viras not 
i* given, till the da^ befpre the feffions began \ whereas there 
^ fhould have been eight days notice : That the Jgiftices 
f« (with a view, perhaps, to fupply the defeft of notice} a4« 
if Joufped the appeal^ by the firft of their orderS) to the next 
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Note " day, and diredled the overfeers, &c. to attend them thcr^ 
t^') ^ ^ with the rate : That, on the next day, accordingly they 
<* went on to hear, and made the fecond order on the meritsi 
** whereas they ought, (as was infifted) whenever there is 
*' not proper notice, to adjourn the appeal to the next fef- 
V fions, 

« 2dly, That they (hould have inferted the whole rate iri 
f* their order. 

3dly, ^} That the complaint was, only, that forac pcrfon^ 
*' who ought to have been charged, were omitted in the 
*f rate; but the Jufticcs had gone beyond the complaint, anc^ 
^ had ftruck out one of the names inferted in it, which was 
*' no part of the complaint. 

*^ 4thly, That the perfons whofe names were added by; 
?* the order, to the rate, did not appear, by the order, to be 
f< inhabitants of the pariifa, nor to have any real, or perfonal^ 
^. eft ate there ; and, by the 43 of £Iiz. no perfon is liable 
V. to be rated ^ut in one of thefe inftances. 

^ 5thly, That the names of the perfons omitted in the rate* 
*f (which omifion was the ground of the complaint) ought 
** to have been fet forth in the appeal \ and notice ought to 
^ have been given to them, 

" Upon this, a rule, nift^ wa$ grantfed. 

** On anochcr day, in the fame termj, Sir Richard Loyc(^ 
{^ fliowed caufe againft the rule. 

« As to the ftiitt objedioni he obferved. That the ftatute 
*' 17 Geo. ll, cap. 38. § 4. makes the Jultices fole judges 
" of what notice is reafonxble; and they had thought this, 
" fo. Beiides, this notice was the belt that could be given, 
1*34] ** ^^^'^^ ^^^^ nature of the cafe ; the rate being made on Sa- 
" turday, and pabhfhed o^i Sunday; notice of appeal was 
'* given on Monday, and on Tuefday the felEons were 

' *« I'^.the 2d objedllon, he faid, it could not be neceflary 
" to infert the rate in the order j for, that the appeal was 

- « not; 
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** not frpm any thing in the rate, but for what was omitted, 
** and left out of it : That the order of the feflions v/as, to 

■ 

** amend it, by adding what was omitted ; and, therefore, 
^* nothing but their own amendments were to be infcirted ia 
•* their order. 

** To the 3d objeSion, he faid, the fa£l was, that they 
•* had left the fum charged as they found it, and had only 
** changed the name of the perfon who was to [^ay it; and 
** this was occafioned by the overfeers charging the mother, 
** when the fon (whofe name the Juftices had inferted in- 
** (lead of her's) was, in fa<3:, the houfekeeper : I'hat this, 
" as he apprehended, they had, by the ftatutc, a right to do: 
<* But, if the court thought otherwife, they might adjudge 
" ihat part of the order to be wrong, and confirm the reft. 

" To the 4th objeftion, that the aft which gives the 
** Juflices jurifdiSion, does not require that the perfons 
^^ added fhbuld be mentioned to be inhabitants, &c. though, 
*^ under 43 Eliz. which relates to rates Ky parifla officers, 
<^ it may be necefl^ry : That this might have been a good 
<^ objeftion to the rate, if the perfons aflefled had not beea 
^^ mentioned in the title as inhabitants, 5(c. but could be 
<* none to the order : That, in a rate to make one parifh 
f* cbntribute to the relief of another, it is neceflary that the [135] 
^ parifh (hould infaSiht qf ability, but not that it fhould 
♦' appear fo : That it was folemnly determined in the cafe 
«< of the King againft Loyd, (2 Strange, 996,) that the 
•^ Juftices need not fet forth any thing, but what is necef- * 

*< fary to found their jurifdiftion; Th^t this would apply 
♦^alfo, 

** To the 5th objeSiiany which v^asj ihat the names of the 
** perfons omitted^ ought to have been inferted in the appeal; 
^* That the Jufiices need only return^ that there v^as an op^ 
%< peaL ' ' 

** That another objeftion had been mentioned, v/z, that 
^ the aopeal ought to have fpecified all the appellants : That 

^ ^ 5* this 
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<' this would admit of the fame anfwer, and. that, .bcfide$, ii^ 
" is not neceflary to infert therr> \ for that, on the appeal^ o^ 
•* any one perfon, the Juftices might determine ey^ery pb* 
f* jeSion to the rate : That in the cafe of the King againfl 
** Almanbury, (Hill. I Geo. Lin Fortefcue's Reports, an^ 
** I Str. 96. ] it was de^r mined, that, had the Juftices oixljr. 
^< ftated that there was an appeal, without naming any ap« 
" pellant, it would have been good : That every man Ha* 
^^ ble has a right to be rated y and, as appears by the cafe!^ 
** of the Kingagainfl; Weobly (2 Str. 1259.) and the King 
^ againft Fludyer*, if the pariflx officers refuie him^he majt 
•* appeal to the feffions.'* 

*.^ Adjourned for the opinion of the court, which was nxyn^ 
•* given, as follows ; 

[136J « Wright, J.-»*Thi^ was a motipn tp quafh two or^t 
<^ ders of fefHons, made on an appeal from a poor's rate. 
•f By the firft, they adjourned the appeal, which appears tO; 
** have been received the firft day of feilions, to the next 
** day, and direiled notice to be given to the overfeer^ &c; 
« to attend them at that time, with the rate. By the fecond 
^^ order, they proceeded to adjudge the notice reafonable^ 
«< and the complaint juft; and then to infert and ftrike out. 
**. as they thought fit. 

« To thefe orders feveral objeSions have been takeo^ 

.» . . • • • . -•» • ■ . • , 

« ift. That, by the firft order, the Juftices appear to bci 
^convinced that proper notice of the appeal had not beei^ 
^\ given ; yet, inftead' of adjourning the confideratioh of it 
^ to the next fefSons, as the a6l direds when there (hall 
<( not be fufficient notice, they take upon themfelves to di« 
V redi a notice, and to adjourn to the next day only. This 
^ is the objeSion. But, in anfwer, it is faid; The notice 
•* dircfled, is only to attend with the rate; The notice of 

• %*r' Where reported. 

<< appeal 
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fE ^pcal they adjudged fufficient, and the adjourned day Note 
^ was not another, but the fame feffions. v '^ - 

** 2d, That the rate is not returned. It is not neceflary. 

f« 3d, That they have ftru9k out the name pf a perfbti 
— *• not complained againft. This is a ftrong obje<9ion ; but [^373 
^ had it ftooc^ fingly, that part of the order n^ight have beer^ 
^^ quafhed, and the reft confirmed. This par^ of it was in« 
M deed given up. 

* <( 4th, That the perfons inferted are not mentioned to be 
^ inhabit^ts, &c. lo that it does iiot appear they were rate^ 
V", able* I.^o not think it neceflary that this ihould ap« 
^\ pear. The J4ftices have fatisfied themfelves in that re* 
^ Q)ea. 

« 5th, That ^hi names of thtperpms ipfiried by the fuf^ 

*f tices were mt fit forth in the appeal. \ do pot think it 

^\ neceflary that the feffion^T (hould returq the whole ap* 

^ peal. It is fufficient, if they return that diere was aa 

V appeal. 

** The principal difficulty ^ith me is thi^ :— They ad*» 

^ judge, that feveral perfons were left out, without fuffici-, 

f ^ ently diftinguifl^ing who and what thofe perfons were ; 

<f then they prqceed to infer 1 15 or i6. Now, my doubt 

^^ is, whether the Juftice$ ought not to. have adjudged what 

<^ perfons were left out, and then infected the names of 

^S thofe peHoasj, and thofe only i for theirs is a limited au^ ^ * 

<« thority." 

?« Denison-, J.-— ^« I do not think it neceflary. to go 
<f particularly through the feveral objedionsj my brother 
^\ has fufficiently anfwered the firft. 

^ As to the 2d, I remember a motion in the cafe of 
{* Weobly, for removing a rate, and it was faid then^ that 
f * the rate could not be removed, though there is an old de- 
f{ tefmination to the contrary*. But the queftion here is, 

? ^tuere, 

*» 

p whether 



1 
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w whether or not they ought to have fct forth the rate j— • 
•* which I do not think neceffary. 

** Whether the perfons inferted have or have not been 
♦* heard, is not to the prefent purpofe, and therefore J fliajl 
♦« give no opinion, as to the neceffity of it. 

** WbM fttcks with me isj whether the notice to the church-* 
♦^ wardens^ ^c. who wen to make their defence for not in^ 
♦' ferting the perfons whofe omljfion is complained of ought net 
♦* to have exprejfed who thofe perfons were^ that they might 
^ have been able to account^ at the fcjjions^ for having amitfeJ 
^ tbem^ and come prepared to anfwer the complaint. Itfeems 
^ more reafonahle that their names Jkould be inferted^ Or- 
^ ders are frequently quajhedfor uncertaintyy in omitting tot 
^ Jiate that the perfons camplained of are chargeable j and 
H the like. If this can be cleared^ I fee no weight in the 
♦*■ other objections^ nor impropriety in the orders. The whol$ - 
«* is the uncertainty of thecomplaint, 

^ It is not neceflary to ftate the names of the appellants, 
^ even in the proceedings in a court of lawj and there \% 
f*" no weight in the other objediions.** 

M Foster, J.r— It is incumbent on the court to lay dowr^ 
^ fome rule in this new cafe. The fame difficulty ^icks 
** with me, that occured tomy bi^other Denifon* I am not 
r'39l ^ clpar, that the perfons inferted ar« inhabitants, &c. of thQ 
*', pariih. The Juftices are here in the place of the chulrcli- 
M wardens and overfeers. As it is neceflary for the over- 
f^^feers and church- wardens- to fhow- that the perfons charg- 
«* ed arc the proper objc£ls of their authority, fo, fince the 
^ Juftices, in this cafe, exercife an original authority, fron^ 
<* which there is no appeal, it is e(|ually neceifar j for them 
^-tddofo." '• 

^ D£N2SON,J.«r-I meant^ That the names of the per- 
U foins (bould be exprefled^ and that they are liable to be 
«* charged.'* 

** Wright, 
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f^ Wright, J-— I do not think ij: neceflary fliat this Not© 
f' (hould appear on the complaint, but it (houl^ appear y, jrj, ^ 
?' fpmewhere^ that tlie perfons inferted by the Ji^llic^s arp 
¥ liable/^ 

5* Denton, J. — Sqppofe ten are complaineil of. The ' 
!^ Juftices may approve pf fhe inferting of five| and not of 
!f the reft.*^ 

** Foster, J.— yThis is an original authqrity, foundet^ 
5* on a complaint, the uncertainty of whicn l^s often biee^ 
f'* held fufficient tp quafl^ an order pf removaj." 

!* The cafe w^8 pfdered tp ft and over fpr a ,d2^y or two, F140T 
f* when Wright, J. agreeing with the otl^cr two^ the orders 
f ' of the felEons were qualhcd.'^ 

Throughout this report, the mfic^ of appeal is fometiine$ 
failed the appeal^ and fometimes the complaint. Indeed the 
notice is the only inftrument which brings the appeal before 
the court of quarter (edions ;; and^ though there is no prp« 
yiiion in any datute which requires even that it ihould be 
in writing, yet, by the general pradiice, as much nicety is 
<;xpeded in penning a notice as in drawing a declaration ^ 
aiiid it is as cpmtnpn at feflions to objeft: to tb6 form of a 
liottce of appeal, as it is in W^ftminfter Hall to demur tp 
the form of a declaration. This may ferve in . fome degree 
to ihow hpw inefFedlual the plans would be which liaye beeo • 
proppfed (o^ getting rid of the niceties of fpecial pleading* 
It is as hard upon a party to be prevented from entering, 
pn the merits of his caufe, from an informality in an inftru«« 
ment of modern invention called a notice^ as if it happened ' 
from a like infprmality in a declaration* . The difierence is^ 
that blunders would be more common io the former, becauf^ 
the technical modes and forms of them have not h^n a(cer« 
Igined by a lojng train of decifions^ 
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P. 97. (G). I have examined the entry of this re(bIu-» 
tion in the original minutes, and it is \n the fc^lpwing 
words : 

" The counfel called in, and acquaint^ by the Cfhairm^^ 
*« that the Committee are of opinion , that perfons of ratea-? 
£141] ^ We property, not being rated, and proving no miicondu£| 
H againft any perfons in the manageiAent of the rate^ to 
*^ account for their not being rated, are not entitled to 
^ vote/* 

The readeiP will obfervc, that there is no material dif- 
ference between thefe words and t|iof^ in vol. I, p. 396. 
C^afe of St. Ives. 

Kote P, 95. 102. 1 1 1- (F)^ '^^^ legiflature has cJearljp 

f(F) made a diftinSion between tbe appellate jurifdiflion in cafea^ 
of rates and of removals. Neither the ftatule of 13 & 14 
Car. II. cap. 12. nor ^at of 8 & 9 Will. Ill cap. 30. hy 
any thing of corporation, or loc^l Juftices. The firft enads^ 
(§ 2..) ^ That perfons thinking themfelves ag'^rieved, majf 
f* appeal to the ji^ftlces of Peace of the faid county.** 
And, by the other, (§6.) " The appeal fhall be bad, pro* 
^ fecttted, and determined, at the general or quarter feffions 
^^ of the peace, for the county, divifiop, or rising, whercr 
^ in the pariih, townfliip, or place from whence fiicii 
U poor perfon (hall be removed, doth lie, and not elfe« 
^ where/* The reafon why an appeal in cafes of removal 
(kail not be to local Juftices, is given in the cafe of the 
King and Maiden, (cited yi/^r^, p, H2.) ^S For then,'* 
I/Mfd Cb. J. Parker faid, ^( there would be an appeal ak 
^S eulim ^ iundm^ there being, it may be, the fame Juftkes 
" f^ fitting who made tbe order. ^* 1 hat the Juftices a^ 
judicially in. making orders of removal, appears evidently 
ffom the cafe of the inhabitants of Berry and Arundd, 9 
WilL III. (in 2 Salk. p. 479.) where the order was quafhed, 
becaufe it did not appear that there had been ^n adju4icatim 
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frf" the Juftices where the pauper had his laft legal fettle-* No*© 
nient. That, in the allowance of rates, they afl: only vjif^ 
minifterially^ was determined in the cafe of the King and 
the Juftices of Dorchefter, 7 Geo. I. (Strange, 393*) 
when the court (aid, *' The two Juftices are neceflary to 
** fign the rate mly by way of form ;" and in that of the 
Ring and the inhabitants of Uttoxeter, as cited by Bott, p. 
58, from Mr. Ford*s MSS*. It appears, therefore, that 
the legiflature has not thought there is any reafon why 
the fame Juftices who allow a rate, minijierially^ may not, 
judicially^ aftift at the trial of an appeal from fuch rate, at 
the quarter feifions. Nay, as two Juftices are fufficient to 
conftitute that] court, (Blackft. vol. iv. p. 268. 4to.) the 
two who allowed the rate may fit as fole judges on the 
appeal. Yet, by giving leave, in cafes where therie are not 
four local Juftices, to appeal to the county feftions, the ftatute 
feems to iuppofe that there ihay be partiality exercifed in 
allowing ihe rate ; and, to fhc>w how difficult it is to make 
a complicated [yiiQm of law entirely confiftent, 1 do not 
find any provifion in the ftatutes to prevent two county 
Juftices, who have made an order of removal, from fitting 
as the only judges aX the feftions, on an appeal from their 
own order. Probably the court of King's Bench would 
£iipplythe defcdi, by deciding that the principle of the King 
and Maiden extends to this cafe. 



• In the very fliort note of this of this cafe, and feveral others ; 

j^afe in a Str. p. 931, the deter* but although thofe who have the 

^ ^Aination of this point is not men- * pleafure of knowing his ioBy know 

tioned. It is well known that> how ready he is to permit his 

in Mr. Ford8'8Manurcript,agreat friends to conlUlt this valuable 

"many of the cafes in Strange are work, it is much to be wifhed that 

reported at much gi'eater length, he may fome time or other make 

mod more completely, than hj it public for the general benefit of 

that author. I have had an op. the profeflion* 

por&unity of perufing his account 

P.irS. 
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P; as. (H). lA general, a man muft be aSually raf ea| 
in order to have a right to vdte a§ one jiaying fcot and lot; 
The very refolatioo in the cafe of Newark (fuptd^ p, lOOj 
10 1.) (hews tha^tj in other cafes, where words expreffive of 
rateability are nc^ ufed^ rateability is not fufficient. Yet 
there may be cafes where that^ ex necejjitaie reij muft be the 
only rule even when the words of the determination of the 
Houfeare ^^ paying /cot and lot.'* If in a borough j where 
there are no other eledlors but inhabitants paying fcot and 
lot, it (hould happen that no poor*s-rate has been made for 
a long courfe of years (a cafe not impofliblci though now 
perhaps not very probable) and that there is no inhabitant 
, alive who ever was rated, t there muft be members chofen,' 
and rateability would be tl ie only poffible meafure of the 
right of eleflion. If an ail *?flment for the poor has beeri 
unneceflary, artd has not tal :cn place, only for a few ycars^ 
fhall the laft rate be the rule ? This can hardly be the cafe^ 
becaufe all, or many, of tho! e on that rate mayj at the timd 
of the eleSion, be reduced v > poverty,- and other fubftantial 
inhabitants may have come into the borough, for which 
[144] rcafon the court of King's B snch has detef mined that there 
cannot be a ftanding rate, (*ii Salk. 526.) Therefoi^^ irt 
this cafe alfo, rateability muft be the ftandard. The dif- 
ficulty is where to drawn the line, and fix when the circum- 
ftances of the voters ought, and when they ought not, to' 
be enquired into by Commit tees.— It was in a manner ad- 
mitted on the part of the petit ioner, in this cafe, that, wherd 
there has not been time to a ppeal from a rate^ the Com< 
mittee ought to go into the ra teability i becaufe^ under fuch 
circumftances, the rate (being: complained of before theni) 
ought to go for nothing. But jnight it not be contended,' 
that the rate immediately prei :eding, if not appealed from^ 
or fet afide. fhould, in fuch a c Hftfe, be the rule, unlefs tbe^ 
has been fuch an interval as to render it probable that tben^ 
2 bartf 
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have been alterations in the circumftances of the peribns 
rated ? « When a rate has been appealed from, and is con- 
firmed, the decifion of the feffions, by the ftat. of Eliz. (43 
Elrz. cap. 2. § 6. ) concludes and binds all the parties to the 
appeal. Hence the court of King*s-Bench will riever go 
into the merits of a rate; " for," as is faid in the cafe of 
Dorchefter {cited fupra^ p. I42, Note F.) ** whether a rate 
*' be fair or not, was never intended for their jurifdiAion/' 
A rate not appealed from is of the fame force as if appealed 
from, and confirmed. But fliall this extend to a Committee 
of EIe<3ions ? — In the cafe of Seaford, rateability was gone 
into, although there had been time for an appeal, and none 
bad been brought. But there the Committee may have [HSI 
thought there had been fufficient mifcondu£l proved to 
entitle them to go into it, confiftently with the rcfolutioa 
in St. Ives. Befides, the obje(SUon was not takei) by the 
counfel. 

Committees have gone into the rights of perfons claiming 
to be freemen, who had been in poffeffion long enough for 
^0 JVarrantos to have been brought againft them in the 
court of King's Bench j the only tribunal for the diredt 
trial of corporate rights. In the cafe of Bedford, it was not 
only queftioned whether perfons claiming as honDrary free- 
men, had a right to vote, but alfo whether they were legal 
freemen, and, although the perfons objected to on that 
ground had been in pofleffion for years, and no ^4q War'- 
rantos had been brought againd them, the Committee tried 
the queftion of their title. ( f^ide fupiKi^ vol. ii. p. 81. &c. ) 
—There is this difference between perfons voting as payers 
of fcot and lot, and as freemen : When a man is put on tha 
poor's rate, the diredl, objed, is not the acquifitioo of anjr 
franchife whatever (at lead the ftatute under which the rates 
are made had no (uch thing in view] \ but, when a, man is 
admitted to his freedom in a parliamentary bcvough, th^ 

acquifitioo 
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^tiifition of the right of voting, if annexed to the freedom^ 
is a neceilary conTequence, and miift be prefumed to be one 
of the obje£b he has in contemplation : He means to entitle 
himfelf to ^1 the privileges of a frcertian,and to ibai simotig 
the reft. Can this differehce give Coni^mittees oF eledioii 
[146] a more free and immediate jurifdidlion in the one inftance 
than in the other ? If it does, they are ftlll lefs confined 
in their right of judging concerning the title to be on the 
freeholders roll in Scotland i for, as to thai, the fole objedl 
in being put on the roll, and the Ible franchife gained, is 
that of voting for the c6mmiflidner to Parliament; unlefs 
the right of voting on the making up the roll itfelf Ihould 
be confidered as a diftinS privilege. 

With regaid to the refolation of the Committee in thi 
prefent cafe, for reftraining the counfel from giving evidence 
of the rateabiKty of the voters, if vvre examine it by the rule 
laid down in the St. Ives' Cafe, it is of a complex nature i 
and comprehends a determination both of fzQ, and law. If 
the Committee had thought that by the general evidence^ 
already given^ mifconduiS had been proved, they mtift have 
gone into the rateability. Therefore, in the capacity of a 
jury^ they found that it was not proved by that evidence. 
Then, as a court of law adopting the rule in the cafe of St. 
Ives, they held that they could not receive the evidence 6f 
' rateability ; for that rule is, That, no mifcohduSi hingproveA^ 

perfoos, though of rateable property^ are not entitled to vote; 
Now the evidence tendered refpeding Felton was only to 
prove that he wat of f^teable property. 

It is very true, that, if the rates are to have fuch binding 
authority, the parifli officers, who are generally meii in ail 
mferior ftation, and expofed to undue inHuence, will have a 
£147] very dangerous power over eleftions in fcot and lot boroughs* 
But this is a defe£i in the conftitution of th()fe boroughs^ 
audi like die abufe of the right of making honorary freemto 

ia 
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in others, can only be properly and cflFedlually remedied by Note 
the interpofition of the legiflaturc ♦. 

• [Videc^k of Seafordi 1786, rate, who had tendered his vote 

3 Lud. Note H. p. 125, and the as a fcot and lot man, (th%t being 

cafe of Sbaftejburyy 1781, there a concurrent right in foii;^), at a 

cited, p. 128. In the cafe of Leo- circunnftance, to (hew, that a rate 

tninfteTy 1791, and in thatof 5*^4?- which had been appealed againft 

fordy 1792, the fame queftion, of and confirmed, was ^ar/i^/^made> 

the conclufive effeft of the poor- and therefore not binding. Vidt 

rate unappealed from or confirmed, the cafe of Kex v. Atkins , 4 Term, 

was much agitated. In the cafe Repoi^s la. ride alfo the cafe of 

of Fo^wey, in 1 79 1, the Committee Ne^wark 1791. 1 Fras. 265, and 

permitted the counfel to prove the the cafe of Wefttninftert 1791* 

rateability of a voter not on the cited^ ibid^ p. i48»i69.] 
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The Committee was chofcn on Friday, the 24th of Novem< 
ber, and confiftcd of the following Gentlemen : 



Frederick Montagu, Efq. Chairmaiv 
John Frederick, Efq. - • - - 

Thomas Hill, Efq 

Hon. Charles Marfham - - - 
Hon. Thomas Francis Wenman - 
William Drake, jun. Efq. - - 
John Dyke Acland, Efq. - - - 
Hon. Charles Greville - - - - 

LordGuernfey ------ 

John Adams, Efq. ----- v 

Filmer Honywood, Efq. - - 
Lord Charles Spencer - - - - 

Chriftopher Griffith, Efq. - - - 

Nominees, 

Of the Petitioners : 
Richard Whitworth, Efq. - - - 

0/the Sitting Members : 
Herbert Mackworth, Efq. - - 
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Higham Ferrers. 
Newport, Corn. 
Leominfter. 
Kent. 
Weftbury. 
Agmondefliam. 
Callington. 
Warwick. 
Maidftone. 
Carmarthen. 
\ Steyning. 
I Oxfordfliire. 
Berkfliire. 



Stafford. 



Cardiff. 



Petitioners: 

Richard Brown, Efq. and Inigo William Jones, Efq. 
James Corry and John Cox, on Behalf of themfelves and 
others, being Inhabitants, Houfeholders, Parifhioners, 
and Voters within the Borough of Ivelchefter. 

Sitting Members : 
Peregrine Cuft, Efq. William Innes, Efq. 

Counfelfor the Petitioners : 
Mr. Mansfield, Mr. Alley ne. 

For the Sitting Members: 
Mr. Lee, Mr. Morris. 
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ON Saturday, the 25th of November, the 
Committee being met, the two petitions 
were read. They were in fubftance nearly the 
fame. 

That of Mr. Brown and Mr. Jones fet forth -, 
That Mr. Chriftopher Lockyer, bailiff and return- 
ing officer of the borough of Ivelchefter, being a 
known friend to the fitting members, had ftiown 
great partiality in their favour ; and had admitted 
many perfons to poll for them who had no right to 
vote, and rejcfted feveral perfons who had a right [152] 
to vote, and had tendered their votes for the peti- 
tioners : That the fitting members, by themfelves, 
their friends, and agents, were guilty of bribery 

13 and 
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and treating: That the petitioners had a majority 
of legal votes,and ought to have been returned (i). 

The petition of Corry and Cox alleged. That 
they were legal voters, and had tendered their 
votes, but were rejefted; while others, claiming 
under the fame right, were admitted to vote for 
the fitting members, as were alfo perfons who had 
no right : That money and provifions were given, 
and promifes of rewards made, to many of the 
voters, to influence them to vote for the fitting 
members; by means of which undue influence they 
were returned (2). 

Although the allegations in both petitions^ of 
the refufal of legal votes, and the admiflion of 
illegal ones, feemed to import that the petitioners 
meant to raife a quefl:ion concerning the right of 
[153] elediion, their counfel confined themfelves, on the 
trial of the caufc, to the charge of bribery and 
treating. ' 

There is no lafl: determination of the ri^t of 
election in Ivelcheflier. The conftitution of the 
place is as follows : It is a borough by prefcription, 
and, according to Willis (3), fent members to Par- 
liament from the time of Edward I. till 34 Ed. III. 
From that time it did not choofe reprefentatives 
till 12 Edw. IV. nor, after that year, till 18 Jac. I. 
when it was reftored to its ancient privileges. 
By a charter granted 3 and 4 Phil, and Mar. the 
inhabitants were incorporated by the name of the 

(1) Votes, p. 30, 31 Oa. (3) Willis, Notit, Pari. vol. 

1775* >• P' 45. 

(2) Ibid, p. 66, 8 Nov. 1 775. 

bailiff 
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bailiff and burgeffes of Ivelchefter. There was to 
be a bailiff and twelve capital burgeffes, who were 
to choofe annually, on Monday before Michael- 
mas, one of themfelves to be bailiff for the en* 
fuing year; on the death of any of the capital bur-^ 
geffes, his or their place to be fupplied out of the 
common burgeffes, by the election of the remain- 
ing capital burgeffes. The charter fays nothing of 
the qualification neceffary to common burgeffes; [154] 
nor of the mode of electing the members of Par-* 
liament. 

28 Jan. 1702-3. By the report of Mr. Brom-^ 
ley. Chairman of the Committee of privileges and 
eleftions, to whom petitions complaining of an un* 
due ele(5tion and return foi' Ivelchefter had been 
referred, it appears ; 

That the right of eleftion was agreed to be 

in the bailiff, capital burgefles, and inhabitants, 

not receiving alms (i)." 

And, on the prefent occafion, both parties feem- 
,ed to admit, that, by the ufage of the borough, an 
inhabitant, in order to be quahfied to vote, mull 
be a houfeholder, and have a legal fettlement (ar). 

The Numbers on the poll were. 
For Mr. Innes .----.103 

For Mr. Cuft 102 

For Mr. Brown ------ ^3 

For Mr. Jones .53 

(i) Joarn. vol. xiv. p. 147, (2) Vide infra^ Cafe of 
col. I. Cricklade, Note (C.) 

I 4 The 
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[i^^] The counfel for the petitioners undertook to 
prove, that fuch a number of the voters for Cuft 
and Innes had been bribed, ais, when dedufted 
from the poll, would leave the majority of legal 
votes in favour of Brown and Jones, fo as to en- 
title them to be declared duly elefted. And, if 
they (hould not fucceed in affe6ting« a fufEcient 
number of the votes for the fitting members to 
anfwer that end, ftill they faid they would prove 
ad:sof bribery by them or their agents, fo as to 
avoid the eledion, by rendering them incapable of 
retaining their feats. 

The counfel for the fitting members, after at- 
tempting, by evidence, and argument, to overturn 
the cafe which had been made againft them, en- 
deavoured to prove, that Brown and Jones, by 
bribery, or promifes, had difqualified themfelves, 
even if the majority of legal votes had been in 
their favour, and confequently that, at all events, 
they could not be declared duly elected. 

[156] All the afts of bribery, and the corrupt pro* 
mifes, charged on the two fitting members, were 
by the intervention of agents, and long before the 
tejie of the writ. It appeared, that, when the gifts* 
and promifes were made, Mr. Cuft and " his part'- 
ner'' were mentioned to the voters, but Mr. 
Innes's name was not fpecified, and was not at all 
known in the borough till a few days before the 
eleftion ; when he canvaffed along with Mr. Cuft 
and his friends. All thofe who had engaged their 

votes 
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votes for Ci^ft and " his partner^^ voted for Innes 
as the partner. 

The promifes Imputed by fome of the witnefles 
called on the part of the fitting members to Brown 
and Jones, were faid to have been made diredlly by 
themfelves, during their canvafs on the eledtion- 
week. 

From a careful perufal of the minutes, it ap- 
peared to me, that, fuppofing the gifts and pro- 
mifes to the voters for Cuft and Innes fuch, and 
fo proved, as to deftroy their votes, yet the evi- 
dence did not go to a number fufficient to leave a [157] 
majority of uncorrupted votes in favour of Brown 
and Jones. This being the cafe, it was, perhaps, 
unneceffary for the Committee to form any opi- 
nion as to the operation of the evidence ^ainft 
the two petitioning candidates,* fince they, not 
having the majority of legal votes, could not, ac- 
cording to the law as at prefent underftood, be . 
entitled to fit (i). If the Committee had thought 
that no adts of bribery were brought home, 
through the medium of perfons to be confidered 
as agents, to the two fitting members, they muft 
have declared them duly elefted. The Commit- 
tee therefore, in order to determine that they were 
not duly eledled, muft ha\re been of opinion, both 
that a6ts of bribery had been committed by per- 

(i) Fide /upra, vo\.\i. Cafe 415. Infra, Cafe of Wor- 
of St. Ives, Note (B.) p. 414* celier. 

fon 
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(bns alleged to be agents for Mr. Cuft and Mr, 
Innes, and that thofe perfons were really to be 
looked upon as their agents. 

[158] 65* It was once my intention to have ftated mi- 
nutely the fafts of which evidence was given, to 
eftablifli a privity and connexion between thofe 
perfons and the fitting members, becaufe it feems 
to be a dejideratum with many, that certain rules 
Ihould be eftablilhed for afcertaining what does, 
and what does not, amount to proof of agency, in 
cafes of bribery. On further confideration I have 
altered my defign, and have refolved to omit this 
part of the cafe, as I had done in the former cafes 
of bribery, reported in the firft and fecond vo- 
lumes of this work, and for the fame reafons. 
Thofe reafons I {hall probably take an opportunity 
of mentioning on a future occafion. 

In the courfe of the caufe many queftions of 
evidence were argued by the counfel in like 
manner as in the former bribery caufes. This in- 
deed muft happen in all cafes of this fort. 

I . The counfel for the petitioners having begun 

[1^9] to examine John Loyd, concerning a converfation 
with certain voters, in which the voters had ac- 
knowledged that they had been bribed in order to 
Vote for the fitting members; The counfel on the 
other fide objected to their purfuing their quef- 
tions, fo as to charge the fitting members them- 
felves with bribery, by fuch evidence. After fome 
argument, the counfel for the petitioners agreed 
^ that • 
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that evidence of the declarations of the voters 
could only be admitted to affeft the voters tliiem- 
felves, and not third perfons. The queftion firft 
put, objeded to, arfd given up, was, " Whofe 

money did you underftand it to be, which the 

voters' faid they had received?" The quefltion 
which it was agreed might be put, and which 
was put^ in lieu of the other, was, " Did the 
'* voters, when they faid they had received the 
** eledtion money, fay in whofe intereft they werg 
^^ to vote, m confequence of their taking this 
'^ money?" 

2. One William Handover, a witnefs called on 
the part of th^ petitioners, was going to relate .^ 
cohverfation which pafled between him and one 
James Pitman, alleged to be an agent for the fit- [ii6^] 
ting members, and dead fince the election. 

This was objeded to. 

It was contended, that evidence of any ads of 
^ fuppofed agent could not be admitted, until 
proof of his being an agent had been previoufly 
produced to tine Committee; That the propriety 
of fuch a rule is obvious, becaufe, otherwife, many 
days might be employed in hearing evidence 
againft a perfon, who might appear afterwards to 
have no connedion with the caufe ; That, by the 
printed hiftory of the two cafes of Hindon ( i ) and 
Shatfefbury (2) it appeared that fuch a rule ha4 
been laid down in both thofe cafes. 

(l) Sufra, vol. I p. 173. . (a) Sitfra, vol U. p. Jio, 

On 
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On the other fide the counfel infifted. 

That it would be found impradicable to adhere 
to this rule, for that the circumftances which 
were to prove that a perfon had bribed, and that, 
[i6i] in fo doing, he had adted as the agent of another, 
very often the fame, or, at leaft, fo complicated 
together, that they could not be feparated ; and 
that the Committee in the cafe of Briftol had, on 
that account, over-ruled an objedtion like the pre- 
fent (i). 

When the counfel had argued the point, the 
Chairman faid, that he had enquired into what 
had been done by the Committee, in the cafe of 
Shaftefbury, and that he had been informed by the 
gentlemen who had fat in that Committee, as well 
as by fom.e of the counfel in the caufe, that, al- 
though on the firft day of the trial a refolution had 
been come to agreeable to what is ftated in the 
printed report of the cafe, yet they had afterwards 
found fuch inconvenience attending the rule, that 
it was agreed on all hands not to abide by it. 
That, accordingly, in the courfe of the trial, it 
[162] was not adhered to after the firft day. 

Upon this obfervation from the Chairman, the 
counfel for the fitting members defifted from the 
objection (2). 

3. One John Triptree, a witnefs called on the 
part of the fitting members, fwore. That fome 
days before the eledtion, Mr. Jones afked him for 

( 1 ) Supra, vol. i. p. 280. 

(2) Fide infra, Cafe of Worceftcr, Note (A.) 

his 
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his vote, a:nd faid, that if he would vote for him 
he would give him fifty guineas after the eledlion. 
That, until he came to town in confequence of 
the Speaker's warrant, he had never mentioned 
this circumftance but to one Target, a perfon who 
had been a witnefs in the beginning of the caufe, 
but who had died pending the trial, and before 
this evidence was given by Triptree. That fince 
he had been in town, and before Target died, he 
had mentioned it to feveral perfons, of whom he 
named three. 

The counfel for the fitting members propofed 
to call thofe three pxerfons to corroborate what 
Triptree faid, of having mentioned the promife of [ i6a] 
the fifty guineas to them. 

This was objefted to. 

It was faid. That it is an eflabliflied rule, that 
when a witnefs is examined in chief to any faft, 
you are not to call evidence to corroborate his tef- 
timony, unlefs the oppofite party fhall firft bring 
evidence to impeach it. To prove how ftriftly 
this rule is obferved, a cafe was cited of Halliday v. 
Sweetings which had been decided in the court of 
King's Bench about a week before (Michaelmas, 
1 6 Geo. III.) That cafe was {hortlythis: Mr. 
Halliday, one of the members for Taunton, after 
the determination of laft year in his favour ( i ), 
brought an aftion on the ftatute of 2 Geo.II. 
cap. 24. againft Sweeting, to recover the penalty of 

(i) 5«/r^, vol, L p. 375. 

500/, 
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^oo/. for having oiFered a bribe to one White* 
To prove the fadk (at the affizes) White was called 
and fwore to the offer. After he had been exa- 
mined, his wife and fifter were called to prove, 
that, before the trial, he had told the fame flory 
L^^4J to them- An objeftion was made to the ad- 
miflion of thofe witnefles, as no evidence had 
been produced to impeach the teftimony of 
White. The plaintiff's counfel had prefumed 
his credit would be attacked, becaufe he had 
been contradicted on the trial of the Taunton 
ele6tion, before the Committee. The Judge of 
affize admitted the corroborating evidence; but, 
as he declared, with great reluftance; and, on a 
motion for a new trial, on the ground of its inad- 
miffibility, . the court granted the new trial. 

The counfel for the fitting member anfwered; 

That the rule contended for, is not general; for 
that, in cafes of rapes, after the woman has given 
her evidence of the rape, it is the conftant prac- 
tice to admit her friends and relations, to prove 
her having told them of it about the time when it 
happened : They faid, that it was from candour 
they had propofed, at that time, to call the wit- 
nefles to corroborate the teftimony of Triptree, 
[^65] in order that he might have no opportunity of com- 
munication with them before they ftiould give their 
evidence. 



The 
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The counfel for the petitioners infilling on their 
objeftionj the point was given up on the part of 
the fitting members. 

4. James Corry being called, was reje<Sted, be* ' 
caufe he was one of the two perfons who had fign- 
cd the petition on behalf of the eleftors. His in*- 
admiffibility was on all hands agreed upon, Simi* 
lar inftances have occurred before feveral other 
Committees, during this and the laft feffion, 

5. One Charles Gillet was proved to have re- 
ceived ten guineas, in order to vote for the fitting 
members ; and it was admitted, on the part of the 
fitting members, that, by this aft, his vote was 
deftroyed. But the counfel on that fide having 
called him to give evidence, that he did not know 
the money to be Mr. Caft*s or Mr. Innes's ; 

The counfel for the petitioners objected to his [i66j 
teftimony, on the ground of its tending to excul* 
pate himfelf. 
. The Committee over-ruled the objection. 

In fad:, however, he was never produced as a 
witncfs. 

The Committee, after hearing the evidence of 
one James Rogers, and confronting him with fome 
other witnefles, having cleared the court, refolved, 

*^ That the Chairman do report to the Houfe, 
^* that James Rogers, being called as a witnefs be^ 
" fore the Committee, has grofsly prevaricated \t\ 
^* giving his evidence." 

And, accordingly, on the fame day, (Monday, 

27 Nov, 
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27 Nov. 1775) agreeably to the 26th fedion of 
10 Geo. III. cap. 16. the Chairman did report to 
that efFeft ; and the Houfe being moved, that the 
entry in the Journal of the Houfe, of the nth 
day of May, 1772, of the proceedings of the 
[167] Houfe, in relation to Mary HofTe (i) might be 
read ; and the fame being read, the following or- 
ders were made : 

Ordered, " That the faid James Rogers, having 
grofsly prevaricated in giving his evidence before 
the Seleft Committee, appointed to try and de- 
termine the merits of the petition of Richard 
Brown, and Inigo William Jones, Efquires, and 
alfo, the petition of James Corry and John 
Cox, on behalf of themfelves and others, being 
inhabitants, houfeholders, parifliioners, and 
others, within the borough of Ivelchefter, in the 
county of Somerfet, feverally complaining of an 
undue eledtion and return, for the faid borough, 
*^ be, for his faid offence, committed to his Ma- 
jefty's gaol of Newgate." 
Ordered, " That Mr. Speaker do iffue his war- 
rant accordingly (2)." 
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[168] On Friday the ift of December following, the 
Chairman prefented to the Houfe, in confequence 
of a motion for that purpofe, a petition of Rogers, 
fetting forth, "That he was extremely forry for 

(1) Supra, vol. i. p. 88, 89. (2) Votes, p. 127, 128. 

" having 
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** having incurred the difpieafure of the Houfe, 
** by prevaricating in his evidence before the Com- 
** mittee ; that he was fenfible of his great offence, 
** and of the juftice of the Houfe; and hoping, as 
** his farther confinement would be prejudicial to 
** his health, that the Houfe would order him to 
" be releafed (ij." * 

On this petition it was ordered. 

That he (hould be brought to the bar of the 
Houfe, on the Monday morning following, in or- 
der to his being difcharged, and that the Speaker 
(hould iffue his warrant accordingly (2). 

On Monday, the 4th of December, he was, ac- 
cording to order, brought to the bar ; where he re- 
ceived a reprimand from the Speaker, and was or- [169] 
dered to be difcharged out of cuftody, paying his 
fees (3). 

During the whole courie of this caufe, the Com- 
mittee made it a rule, to order the clerk to read 
over to every witnefs, the minutes of his evidence, 
that he might fet right any miftakes made in tak- 
ing 'it down. 

They alfo made it a rule, where one witnefs di- 
reftly contradifted what another had fworn, to 
call in fuch other witnefs, and confrort them toge- 
ther. 

On Monday, the 4th of December, the Com* 
mittee, by their Chairman,, informed the. Houfe, 
that they had determined, 

(1) Votes, p. 149. (a) JiiJ, (3) Hid, p. ij J. 

Vot.III. K That 



x69 CASE XXVIIL 

That none of the four candidates were duly 
elefted. 

And that the kft eleflion, for the borough of 
Ivelchefter, was a void eledtion (i). 
[i /q] On which a warrant for a new writ was imme- 
diately ordered (2), 

(i) Votes, p. 153. (z) Ibid. 
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Of the BOROUGH of 

CARDIGAN, 

AND ITS 

CONTRIBUTORY BOROUGHS, 

In the County of CardigaK. 
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The Committee was chofen on Tuefday, the 28th of No* 
vember, and coniiftedof the following Gentlemen : 

John Orde, Efq. Chairman • 
Matthew Wyldbore, Efq. 

Hon. Charles Finch - - - 

James Worfley, Efq. - • - 

Anthony Bacon, Efq. - - ~ 

Sir George Howard, K. B. - 

Charles Dundas, Efq. - . - 

Abel Smith, Efq. - • - .. 
Sir JohnXjoodricke, Bart. 

Thomas Lifter, Efq. - - - 

Jervoife Clarke, Efq. • - - 

Sir George Robinfon, Bart, « 

George Pitt, jun. Efq. - - 

Nominees, 
Oft be Petitioners : 
Robert Henley Ongley, Efq, - 

0/tbe Sitting Members : 
Bamber Qafcoigne, Efq. - - 



: 



Midhurft. 
Peterborough. 
Caftle Rifing. 

Yarmouth, Hants. 
Aylelbury. 
Stamford. 
Richmond. 

Aldbor.Yorklhire 

5 /PontefrafL 

.§ \Clitheroe. 

g 

« Yarmouth, Hante, 
^ Nordiampton. 
Dorfetfhire, 



Bedfordfliire. 



Truro. 



Petitioners: 
Thomas Johnes the younger, Efq. 
Several Burgeffes of the Boroughs of Cardigan, Aberift- 
wyth, and Lampeter, on Behalf of themfelves> and other 
legal Burgeffes of the faid Boroughs. 

Sitting Member : 
Sir Robert Smyth, Baronet. 

Counsel, 
For the Petitioners : 
Mr. Mansfield, Mr. Lee. 

For tbe Sitting Member : 
Mr. Kenyon, ^ Mr. Graham. 



( »73 ) 
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CARDIGAN, 



AKD ITS 
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ON Wednefday, the 29th of November, the 
Committee being met, the two petitions 
were read. They were both nearly in the fame 
words, and fet forth; That, at the late ele<9:ion, 
when Mr. Johnes and Sir Robert Smyth were can* 
didates, the former had a majority of legal votes 
upon the poll ; That Thomas Colby, Efq. the re^ 
turning officer, permitted a great number of per- 
fons to poll for Sir Robert Smyth, who had no 
legal right to vote, and rejefted the votes of divers 
others duly qualified, who offered to poll for Mr. 

K 3 Johnes } 
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Johnes ; and was guilty of many other notorious 
afts of partiality and injuftice (i), 

* The laft determination of the right of eledtion 
being next read, appeared to be as follows : 

7 May, 1730. Refolved, " That the righj: of 

eleftion of a burgefs, to ferve in Pariiament fop 

the town of Cardigan in the county of Cardigan, 
^- is in the burgefles at large of the boroughs of 

Cardigan, Aberiftwyth, Lampeter, and Atpar, 

only (2)." 

Then the (landing ofder of 16 Jan. 1735-6 was 
read (3). ■ 

The following circumftances relative to the con- 
ftitution of the different boroughs, (which were in 
part proved in the courfe of the caufe, and have in 
p^t bepn coUedled from the information of thofe 
who are in a fituation to be beft acquainted with 
them,) are premifed to what is properly the hif- 
tory of the cafe, in order to render more intelligible 
the feveral points that occurred, and were argued 
and determined on the trial, 
[jyr] CARDIGAN, the mother borough, where the 
eleftion is holden, and to which the others are faid 
to be contributory, is a borough by prefcription. 
Its prefent co^iftitution depends either on prefcrip- 
tion, or charters granted at different times, and 
under different reigns. Of thofe charters there is 

i 

(0 Vot^s, 31 Oa I77^j, (3) Sui>t:af vol, \. p. 99, 
p. 28. ipo. 

* (2) Joarn. vo!, xxi. p. j7ij.. 

pne 
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one of the 14th Hen. III. granting an exemption 
to the burgeffes of Cardigan from tolls, paflage, 
and pontage ; one of the 34 Hen. III. ; one of the 
13 Edw. I.; one of the 15 Ric. II.; one bearing 
date 22d of September, in the 19 Ric. II. and con- 
firmed in Parliament in the i ft Hen. VIII.; and 
two of Hen. VIII. the firft bearing date the 12th 
of May, in the 4th year, the other, dated the 24th 
Oftober, in the 1 9th year, of his reign. 

By the laft mentioned, among other things, the 
King grants. 

That the burgeffes, and their fucceffors, for 

ever, fliall of themfelves chufe one mayor and 

two bailiffs, on Monday next after the feaft of 
^ St. Michael, who (hall do and exercife that 

which belongeth to the offices of mayor and [176] 

bailiffs, within the town of Cardigan, and bo- 
^ rough of the fame, having firft been fworn before 
" the chamberkin of South Wales, or his lieute- 
** nants, faithfully to perform thofe offices." 

No records, or entries of the proceedings, of 
the borough have been preferved, of a date prior 
to the time of Charles I. 

There are two courts holden before the mayor. 
One, the tozvn-court^ for the trial of civil actions. 
This court ufed to be kept on every Monday fort- 
night, throughout the year ; but it has been ncg- 
ledted for fome years, and no bulinefs done at it. 
The other is the court leety for the town and liberties 
of Cardigan. This is holden twice a year ; viz. on 
the firft Monday after Michaelmas, when the mayor 

K 4 and 
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and bailiiTs are chofen accordit^ to the charter t 
apd on the firft or fecond Monday in May. 

At the court^eet, the mayor ads as ileward, and 
- a jury of burgefies i$ fworn to inquije into, and 
[177] pf^fe^ti all matters beloi^ing to the corporationt 
and aU manerial rights. New burgefies are, pro* 
perly fpeaking, eleded by this jury ; for they pre- 
fent fuch perfons as they think fit to be made free 
of the borough, the form of prefentmeait being. 

We prefcnt J. F. of «■ ■ ^ in the county 

of , yeoman, (or Efquire, &c.) to bi 

a burgefs 6x the town and borough of Cardigan, 
in the county of Cardigan j" and the perfonfo 
prefented may come at any future time and take 
the oath of a burgefs, which is adminiilered by 
the town^ckrk in the prefenca oi the mayor. No 
previous title is neceiTary in order to be made a 
burgefs. It appears to be the ufage to adjourn 
the courtJeet for the purpofe of prefenting bur* 
geffes for weeks or months, without obferving any 
particular days for holding it in confequencc of 
iuch adjournment. 

Till the year 1 765, when the laft general ftamp aft 
[178] (1) was made, the names of the burgefles prefented 
and fworn, were entered or enrolled in the court-lec| 
booki and, from the eftabliftiment of the ftamp laws 
till the alteration niade in them by that ftatute, each 
burgefs fo prefented and fwora, had a docket of his 
admiffipn, written on a flip of ftamped parchment, 

(t) 5 Geo. HI. cap. 4^. Su^ra^ vol. ii. p. 158, to 160. 

ancj 
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and figned by the mayor aiid town-clerk, delivered 
to him. Since 1 765^ in confequence of the change 
then introduced in the law on this fub^ed:, a fbimped 
book has been kept, in which the town-clerk, at 
his leifurc, enters the names of the new buigei&l. 
This is called regiftering, or enrolling. 

In the entries of the old prefentments be^ 
fore 1765, oppoiite to the names of the perfoni 
fworn, is written " JurJ^ or "S." i. e. ^^ /worn,** 
and after fome names *^ A. and S.'' which fome of 
the witnefles examined before the Committee ex* 
plained to mean, ^* appeared and fworn** Some* 
times ^^ R" is written after a name, which is faid 
to mean " rejeSed or refufed*^' though in the [179] 
more modern prefentments it means " regiftered** 
When there is no fpecial date annexed to the mark 
fignifying that a burgefs has been fworn, it is pre- 
fumed that he was prefented and fwom at the famtf 
time. In cafes where he has been prefented at one 
courts and fworn at a fubfequent one, the date of 
the fwearing is annexed. / 

For example, 

•^ Prefented, 3 Oft. 4720. 

Tho. John, jun. ' Jur. 

Evan Jenkin, R. 

*' John ap John, R. 

« Waiiam Jones, {^""'^'^l^^' 

In the year 1653, a Common Council, which 

^ ^gitr. If a perfon, after he is prefimted, can be rejeded ? 

was 
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was no part of the ancient conftitution, was efta- 
bliftied in the following manner. At the court 
Icet held on the 9th of May in that year, the jury 
prefented. That it was neceflary that a council of 
[x8o] Twelve, being aldermen* y and fufficient burgeffes 
of the faid town, Ihould be added to the mayor 
for the time being, to advife him for the good of 
the corporation. Twelve perfons were accordingly 
named in the fame prefentment, and were the firft 
Common Council ; and vacancies by death ^or 
otherwife, have ever fince been prefented by the 
jury, and filled up from time to time by the 
majority of the furvivors. The proceedings of 
this Council are entered in a book called the Coun- 
cil-book, which will be mentioned afterwards. 

ABERISTWYTH is a borough by prefcrip- 
lion ; is governed by a mayor and two ferjeants ; 
and has a court-leet holden twice a year, where 
burgeffes are made in like manner as at Cardigan, 
the mayor being the prefiding officer of the court. 

LAMPETER is alfo a borough by prefcription, 
governed by a port-reeve and two ftewards. The 
port-reeve prefides in the court-leet, and burgeffes 
are prefented and fworn as at Cardigan. 

[181] ' The borough of ATP AR is likewife prefcrip- 
tive. The chief officers are a port-reeve and two 

* ^<sr. What conftilutes an Alderman in this borough ? 

bailiffs, 
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bailiffs, and the method of creating burgefles the 
^me as in the other three boroughs. In 1741 
judgment of oufter having been obtained againft 
the port-reeve of that year, there has been none 
chofen fince, nor any corporate aft done in the 
borough. The members of the corporation arc 
now faid to be reduced to two burgefles* ; and 
.even they, when they came to poll at the laft 
i^iedion, could not, or, at leaft, did not, produce 
any ftamped entry or docket of their admiflion* 

As no particular qualification is neceflary in 
order to be chofen a burgefs of any of thefe boroughs, - 
and as all burgefles, whether refident or not, have 
a right to vote, it has been ufual, previous to an 
eleftion, to adniit great numbers. Above 4000 
were admitted at Cardigan alone between the bc» 
ginning of the year 1774 and the laft cleftion, 
which was in Oftober of the fame year. Their [i8z] 
votes, however, were not good on that occafion, as 
they had been admitted within the year. 

The eleftion began on the 20th of October, 
Among feveral rules laid down and followed by 
the mayor, during the courfe of the poll, one was, 
^' That he would admit every perfon tp poll who 
^^ would fa^ he was a burgefs of one of the four 
^^ boroughs, and had polled at a former ele<H:iont'' 
Mr. Johnes's managers objefted to this rule, and 
infifted, that none Oiould be allowed to vote who 
^id pot produce entries of their admiflions on 

ftamps 
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ftamps if admitted burgcflcs fince 1 765, or ftampcd 
dockets of their admiffions, if made free prior to 
that time. The mayor, however, adhered to the 
rule, and only demanded to fee the damped ad- 
miffion of fuch as had never polled before. The 
corporation books of Cardigan, Aberiftwyth, and 
X-ampeter, were on the table, and when a reference 
to the books was demanded on the part of Johnes, 
the managers, on the other fide faid, *^ There arc 
[183] « the books, you may look at them ;'* to which 
they replied, that it was incumbent on the voter 
to prove his title. After this fort of difpute, the 
mayor admitted the vote, if for Sir Robert Smyth, 
without any reference to the books. 

By ftat. 3 Geo. III. cap. 15. § 4. " The corpo* 
" ration-books (hall be referred to at thp eleftion, 

in cafe any difpute (hall arife touching the right 

of any perfon to give his vote thereat." The 
admiffions of all thofe who voted for Johnes, were 
produced before they polled ; and both the mayor, 
and the managers for Sir Robert Smyth, often 
examined the entries and admiffions, and put 
queftions to Johnes's voters concerning their being 
the identical perfons whofe naiiies appeared in the 
books. Of thofe whofe votes were received for 
the fitting member, about 249 declared at the poll 
that they had no admiffions to produce. About 134 
faid, they never had any admiffions. 

On the morning of the eledlion, at the mayor's 
lodgings, before the poll began, Mr. Penoyre Wat-^ 
kins, the principal manager for Johnes, having 

afked 
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a&ed the mayor what rules he meant to follow at 
the poll, Mr. Cuthbert, a gentleman who attended 
as counfel for Sir Robert Smyth, anfwered, in the 
mayor's prefence, " The legal right will be the 
** mayor's rule of conduft." On his aflcing. 
What evidence he would require of the right of a 
burgefs ? Mr. Cuthbert arifwered, " What was 
done at the laft poll will be legal evidence of the 
right." It appeared, that, at the eledion to 
which he referred^ they had begun by requiring 
evidence of the admiffion of the voters, but that 
all the parties had, afterwards, agreed (in order to 
(horten the duration of the poll, and prevent con- 
fuiion and a fcarcity of proviiions, which were appre- 
hended from the immenfe concourfe of people) to 
admit on the poll all who claimed a right to vote, 
and that there (hould be a fcrutiny after the poll. 
Afterwards, on fome breach of the agreement 
during the courfe of the poll, the fcrutiny did not 
take place« 

Mr. Cuthbert, being examined as a witnefs, faid, [185] 
That, on the morning of the eleAion, during the 
converfation mentioned to have taken place at the 
mayor's lodgings, one of Johnes's agents aiked the 
mayor. If he would grant a fcrutiny, if demanded? 
and that the mayor replied, " I have no objeftion 
•* to it,*' and faid, he would grant it. He faid, 
he was fure the queftion was alked by one of 
Johnes's agents. That he thought it was Mr. 
Penoyre Watkins; and that he (Mr. Cuthbert) 
always underftood that the mayor had given a pro- 

mife 
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mlfe of granting a fcrutiny. Mr. Watkins fei^, 
in his evidence, that he recoUefted nothing of that 
fort, and did not. remember there had been any 
talk about a fcrutiny. 

Such was the principal and moft eflential part of 
the evidence concerning the conduct of the mayor, 
and the partiahty charged upon him by the peti- 
tioners ; in confequence of which their counfel con- 
tended, that, as all who prefented themfelves for 
[1863 Sir Robert Smyth, faying they were burgefles, and 
had polled at former eieftions, were received on 
their own affertion, without any evidence of their 
right, it now lay on the counfel for the fitting 
member to produce evidence before the Committee, 
to eftablifli the right of all |iis voters ; except 
thofe, whOi not having pretended that they had 
ever polled before, produced their admiflions at 
the eledion* The number of thofe laft-mentioned 
was confiderably under 100. 

After fome argument on this head on the firft 
day of the trial. Sir Robert Smyth's counfel the 
next morning, without defiring any refolution or 
direftions from the Committee on the fubjeft, 
undertook to prove the rights of his voters. 

The numbers on the poll were, 

For Sir Robert Smyth 1488 

For Mr. Johnes 980 



Majority for Sir Robert Smyth 508 

In 
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In order to facilitate and (horten the bufinefs of 
the Committee, the agents on both * fides were 
direfted to meet and examine the poll for Sir Robert 
Smyth, with the books of the corporation (A). 
This was done ; and, in confequence of their joint 
examination, it was agreed that, of the votes for 
the fitting member, 

. I. A certain number was not to be found at all 
in the books. 

II. That the names of a certain number were in 
the books, but that the defcriptions added to thofe 
names in the books, and on the poll, were not the 
&me. Forinftance, on the poll, Fol.'^i, N° 19, 
was entered, 

*' Amaziah Owen of Landiffilia, in the county 
^ of Carmarthen — Burgefs of Cardigan." 

And the entry in the corporation-book which 
was fixed on by Sir Robert Smyth's counfel, a$ 
correfponding to the fame perfon, was, 

'* Amaziah Owen, of the parilh of Cledy^ in the 
f^ county of Pembroke,— Admitted on ftamps, 
** r^iftered iz6 October, 1774." 

II L That a certain number were only found in [j$8] 
A lift written in the book called the council-book, 

IV. That the admiflions of a certain number 
were entered on ftamps during the polL 

V. That the admiffions of others were entered on 
, ftamps after the eledtion. 

VI. And of others within a year before the 
^efibion. 

VIL That the entries refpedting a certain nuni* 

ber 
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ber in the corporation-book, and on the poll, agreed 
both in the names and defcriptions. 

I. Of thofe feven different claffes of voters, the 
firft was given up by the counfel for the fitting mem-' 
ber ; and, concerning the others, queilions arofe, 
which were argued by the counfel, and feparatdy 
determined by the Committee. 

IL With regard to the fecond clafs, on the part 
of Sir Robert Smyth, it was infifted. That an 
[189] entry of admiffion in the corporation books being 
produced, when the. name was the fame with that 
entered on the poll, this ought to be taken as 
frimd facie evidence of the identity of the perfbn, 
io as to throw the onus of proving the contrary on 
the petitioners ; and that a difference of defcriptk)n 
in the two entries, where the one defcription was 
not repugnant to the other, was not fufficieBt to 
deftroy the prefumption that the perfon was the 
{ame. That, in a great many inftances, the fame^ 
perfon was defcribed, in the books, by his tene* 
ment, and, on the poll, by his parifh ; ajnd that, 
where the pariflies or counties mentioned in the 
books did not correfpond with thofe on the poll, 
ftill there was no repugnance, becaufe many of 
the voters might have changed their places o£ 
abode between the time of their admijflion and the 
laft eleftion. 

The counfel for the petitioners, on the contrary, 

contended. That, though the difference of defcrip* 

tion mijght not be fuch as to be totally repugnant 

gr irreconcileable, ftill it ought to be confidered as 

"^ eftablifliing 
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tftablifliing a prefumption that the perfons were 
different;, fufHcient to render it neceffary for the 
fitting member to prove the contrary. That the. 
tiames being the fame could never be taken as 
evidence of the identity of the perfon, in Wales, 
where it is well known there are always great num- - 
bers of perfons of the fame name, even in the fame 
parifiii, and that there are not^ perhaj)s, above a 
dozen of different riames in a whole county. 

After this point had been argued, the court was 
cleared, and when the counfel was called in again^ 
they were infonried by the Chairman^ that the 
Committee had refolved. 

That the counfel for the petitioners fliould make 
their objections to each individual Vote ; and that, 
when the defcription in the books Ihould appear 
to differ from the defcription on the poll, it was 
incumbent on the counfel for the fitting member [I91] 
to remove the objeftions^ fo as to reconcile the 
difference. 

IIL The next queftion was-, Whetlier a lift 
tnteredin the council-book of Cardigan-, purport- 
ing to contain the names of biirgefles whofe pre^ 
fentments had been lofl, fliould be read as evidence 
of the right of perfons who had polled oh the 
authority of that lift. 

Daniel Gwyn, the town-clerk of Cardigan being 
Hfworn, produced the council-book^ in which thcie 
is the following entry ': 

" Cardigan Town and Liberties i ()&. 1 739. 

^* At ^ Goihmon Council holden and kept ia 
^* khd for the fwd toWn atid liberties, at the dwd*. 

Vca. IIL L ^ llJDg-hoiift 
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Img-houfe of John Rees of the faid town, inft- 
keeper, on Monday the firft day of 0<5lober,' 
1739, before Thomas Davis, Efq; mayor, Tho- 
mas Pryfe, Efq; common-council man, Thomas 
[192] •^ Knolles, Efq; alderman, James Lewis, Efq; al- 
^ derman, WiUianj Parry, Efq; alderman, Thomas 
Lloyd, gent, alderman, Abel Griffith, gent* 
alderman, Pritchard Pryfe, gent, alderman, James 
Lloyd, Efq; common-council man, and John 
Lewis, Efq; alderman:"- — 

It is likewife ordered. That Mr. Jacob Rice; 
** town-clerk of the feid town, do, with ail con- 
venient fpeed, examine and infpeft into the 
*• fuits, rolls, prefentments, and other records of 
this borough, and do thereout make and prepare 
a new fu^it-roll, containing the names, additions, 
and places of abode, of the burgeffes of the 
^^ faid towny and that he do take care to omit 
" thereout, all fuch perfons as are dead ; and that 
" the fame, or a true copy thereof, be afterwards 
^ entered in this ecmmon-couricil booky for the 
•* better knowledge and difcovery of the burgeffeSy 
** for the time to come > and thereby to prevent 
*' any future impofition upon the mayor, alder- 
[193] ^ mcAy coininon-iroundl men, and burgefles of 
'* this corpoiation, by (i) perfonatii^ other bur- 
^ gefiesyi ior tftherwife howfoever,"* 

Signred by the mayor and other perfons above 
recited .^ » 

(1) To make Ais fenfe^ or " By pir/onsfer/onathtg, (•tfrt- 
^t Icaft grammar, it (ho«»M be» " tending t^ he) hurgejgeu^* 

z In 
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in the fia^ book, the lift in queftion is written, 
ocaringdate in 1741, with this title : 

" A lift of the fcurgefles of this town of Cardi- 
*^ ganj in the year 1741, alphabetically made^and 
*' herein entered, in purfuance of an order for that 
" purpofe> niade by the mayor and council^ upon 
^ Monday the firft day of Odober, 1739." 



The lift cbntaiils 1289 nanies, but Only between 
feo and 70 of Sir Robert Smyth^s voters refted the 
ievidence of their right upon it. It is not idgned hf 
iany one; 

Daniel Gwyh was called^ on the part bf the fit- [194J 
ting member, and Janies LlcJyd, Efq; of Maybus^ 
on the part of the petitioners, the one to eftabli{h> 
the other to impeachj the credit and authority of 
the lift; 

Gwyn faid^ he has been town-clerk of Cardigah 
ever fince 176 1. That he became acquainted with 
the corporation^books in 1)56. There are ho pre- 
fentments of burgefles to be fouhdj frohi 1708 to 
1 7 56> except a few irt 1717^ and forne in 17335 
and 17J4 (i); and no corporation-books froin 
1733 to if56y except fome court-rolls^ and the 
iCQUncil^book (2). The lift has been in this book 

(0 ^H^iP For iL great (1) tn the clerk'i miftutc^, 

knany, bearing date in fome of he fays* *^ and an old book^^* 

the intermediate years, were bat he clearly tlitant^ ih^ 

let %th in the brief for th^ coimtii^bcxJe. 
pruiioiveriv 

i'i ever 
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ever fince it has been in his cuftody, and Has never 
been altered. The book was produced, and re- 
ferred to, at a contefted eledion of a mayor, in 
1 767. Does not remember that* it was referred to 
or relied on, at that time, to fettle any difputed 
faft. Does not know by whom the lift was writ- 
ten. There was a contefted eledtion for Cardigan 
in 1741. 

Mr. Lloyd faid. He had had the council-book 
in his cuftody for years. That the lift was written 
juft before the ele&ion, in 1741, when there was a 
very warm cOnteft between Mr. Pryfe and Mr, 
Lloyd, his (the witnefs's) father-in law. His (the 
witnefs's) friends fupported Mr. Pryfe. The lift 
was written at the houfe of the witnefs's uncle, 
who was in the council, but not town-clerk, 
by George Haynes Jones, who afted as clerk to 
his uncle. He (the witnefs) affifted, with one Da- 
vies, in reading over the names from fome papers. 
Believes thofe papers were old and new prefent* 
ments. Did not know where they were got from. 
They were in his uncle's pofleffion. Does not re- 
member that Jacob Rice, who was town-clerk, was 
prefent at his uncle's when the lift was made. A 
great number of names were put in the lift, of. 
[196] perfons who had been prefented, but had not beeft 
fworn in. He fpecified two. Some of thofe on 
•the lift he knew not to be burgeffes at this - day, 
.particularly William Edwardes, Efq. member for 
Haverfordweftf- Believes thut.all the buigpffos 

f Since created Lord Kenfington. 

exifting 
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exifling at the time, were put on the lift. The 
lift was made to ferve Mr. Pryfe's intereft. It is 
written on the wrong end of the book, and not 
iigned, as all other entries are. He attended at 
the ele&ion in i74X,.and the lift was not then re*- 
ferred to in any one inftance. There was a con* 
tefted eledionof a mayor in 1767, and a difpute 
which of two candidates had the majority of legal 
votes, but ihe lift was not referred to, either on 
that occafion, or at the contefted ele^ftion for a 
member of Parliament in 1769. He attended at 
both. 

At the time when the lift was made, he was 
aged between 1 9 and 20. Was then totally un- 
connedled and unacquainted with Lloyd the can^ 
didate, whofe daughter he afterwards married. 
Was town-clerk of Cardigan, frojn 1742 to 1760, C197] 
He fupported Johnes at the laft eleftion, and at* 
tended there on his behalf. The book containing 
the lift is not confidered as a corporation^book. 
The council is not an original or neceflary part of 
the conftitution of the borough, (^ Here he 
^ve an account of the origin and natyre of the 
council, agreeable to what h^ be^n ftated in the 
banning of the cafe). The book, ^ 4 mere 
.councii-book, is authentic, but the lift i§ not fign- 
ed, as all other entries in the book are, In 97459 
he produced all the books and papers of the cor- 
j>oration to the Houfe of Commons, in confe* 
quence of the Speaker's warrant, but having Ihown 
the council-book tP the agents for both parties, 
^ 1^3 they 
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they faid It >yas not evidence, and defired him ttot 
to bring it up. Pryfe's agent (although th<5 lift 
had been written to ferye that intereft) told him 
not to bring it up, as not being evidence. He 
never knew the counciltbook refefred to, at any 
dedlion. 

t^9^1 Q^ ^^^ ^^^^^ examination, an affidavit of his was^ 
l^ad, fworn in the court of King's Bench, in 1767, 
in a caufe which took its rife from the contefted 
^leftion of a mayor in 17,6 7- In that affir 
davit, the origin of the council is ftated from 
the council-book, which he there refers to as 
authentic. After mentioning the entry of 9 May, 
1653, for the eftablilhment of a, council (i)^^ 
he (ays, in the affidavit, " And, in purftiance 
^* of fuch prefentment, it has been th conftant 
♦* cufiom and ufage of the faid town and bo- 
f* rough of Cardigan, fee"; ^nd in another place, 
f* He conjlantly observed the faid cuftom \ittd uftige^ Ml 
^* ft appeared to have been before ufed^ by the fold 
^^ conncil-'booky Thefe words were relied dn, as 
repugnant to what he fwore before the CommittcCji 
concerning the council-book, but, when compatod( 
with the account here given of his evidence, wfiich 

[159] I have taken from my own notes, and the miniiitesi 
•cf the clerk, tollated together^ they all>peir per^ 
ieftly confiftcnt. 

•S* The town*clerk, on his exatoiftisitibn, faid^ 
It had been the ufual, thofugh not the conftailt^ 

prafticeji 
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praftice; fihce he had been in his office, to .admi^ 
lifter the oaths of allegiance and fupremacy, to 
the burgefles when admitted, till 1774; when there 
was an order that it (hould be dropt. He pro- 
duced a lift with thofe two oaths written at the 
top, and, underneath, a great number of names 
fubfcribaJ, Many of them, he faid, were there 
when he was made town-clerk. The names of th^ 
burgefles who had been admitted, and had takeij 
the oaths, during his time, had been entered in 
this lift, of which there was a continuation on 
another paper. He faid, he did not confider thefe 
^s corporation-papers, and therefore had not pro- 
duced them at the eletjlion. They were now call* 
cd for on the part of the fitting menaber, with ^ 
view to corroborate the effedt of the lift in the 
council-book J but they were not e^fami^ed or [zooj 
compared with itj and, in the argument, the coun» 
jTel fpr the fitting member did not mention th^ai» 
u'or endeavour to derive any advantage froi» 
thwi, 

Co y NS E t /or tie Petitioners, 

It follows clearly froin the account which foai 
beem given of the lift in the council-^book, that it 
cannot poffibly be received as evidence. It wft$ 
not written in purfuance of the order of the coun^ 
ciL for, by that order, it OMg^t to have been made 
out by the towi^-clerk (i), It bears date tWQ 
years after the order, and appears to have bqeJ5i pri-» 

( I ) nj$ The Ctf« of the King againft Mothcrfcll, Strange, 

I' 4 vately 
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Vately prepared, on the eve of a contefted elediodi 
by an agent of one of the candidates, at hb 
houfe in the country. It refers to no record, or 
corporation-book. It contains names of perfons 
proved not to be burgeffes, and> if examined, will 

[401} be found to give a defcription of perfons, not fufi* 
cient to diftingulfli thofe of the lame name. Un- 
der the letter D, for example, there are no lefe 
than 19 David Thomas'^. Under E, 9 Evan 
Jones's, and 8 or 10 Evan Griffiths*-s. There is 
ho difcriminat ion of any, except from their places 
of abode; and, as to a great number, even the 
place of abode is not mentioned. The book itfelf 
is not a corporation- book ; and the lift is not au* 
thenticated by any fubfcription, and was never ret 
lied on at any eleftion. 

The admiffion of fuch a loofc entry of names^ 
as evidence of the rights of burgeffes, would tend 
to overturn one of the purpofes of the ftamp-lawsj 
which was to eftablifti regular authentic inftru* 
ments, or an authentic repofitory, as th© only 
way of fecuring againft fr^ud, in q^eftions con^* 
cerning perfons claiming the franchifes of a corpo- 
ration. Hitherto it has always been underftobd, 
that, fince thofe laws were ena(fked, the only 
method by which a man ought to be allowed 
to prove himfelf a burgefs, is to produce a ftamp- ' 
ed docket of his adniiffion, if he was made 

faoa] free before 1765; oraftamped entry of fuch ad* 
miffion, if after that year. The only exceptions 
to this rule, are, either when it appears that, the 
claimant having been once poffeffed of fuch ftamp? 

.. ' : ed 
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-td document, it has been deftroyed, or loft, witht« 
out any fault of his; or when^ having been entitle4 
•to this evidence of his admiflion-, he has been re^ 
fufed it by thQ fault of another, 

CQUNSE;-yi>r the fitting Member^ 

The Committee will lay out of the prefent queft 
tion any obfervations that have been oiade on the 
contents of the lift, fincc it was irregular, and im- 
proper, to enter into particular remarks upon what 
it contains, before the court has determined whe- 
ther it (hall or (hall not be read as evidence. 

Although the lift does not, in words, refer to 
any prefentments or books from which it was 
taken, yet it cannot be doubted but that it was 
made in confequence of the order of Oftober, 1 739 3. [2033 
and Mr. Lloyd has acknowledged that it was co- 
pied from prefentments. Jt was made, therefore, 
by the order of the governing part of the corpo- 
ration; and, though not written by the hand of 
the town-clerk, the prefentments from which it 
was taken muft have been furnifhed by him. 
Henceherauftbe confidered as having entrufl^d 
and employed Lloyd's uncle; and, by the maxim 
pf law, *^ j«/ facit per alium^ facit per Je^ Mr. 
Ubyd, indeed, has faid, that it was written to J 

ferye the purpofe of an eledlion, and that the 
names of perfons not burgeffes were inferted in it, 
Put, at the fame time, he owns that he himfelf 
was principally concerned in preparing it. What 
^redit can be given to one who comes to prove 

criminality 
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criminality in a tranfadtion in which he was him* 
felf a principal aftor ? 

The lift in queftion is to be confidered as a copy 
of the prefentments, and, as they are loft, is now 
the beft evidence of the rights of th^ perfons whofe 
names are contained in it. It ought, therefore, to 
[204] be admitted to be read as fuch — ^^ Where," fays 
Chief Baron Gilbert, in his Treatife upon Evi- 
dence, " a record is loft, a copy of it may be 
•* read, without fwearing it a true copy 5 for the 
*' record is in the cuftody of the law, and not k£ 
" the party, and therefore, if loft, there ought to 
^* be no injury arifing to the party's private right, 
** and confequently if it be loft, the copy muft 
^ be admitted, without fwearing any examina^ 
•* tion concerning it, fince there is nothing with 
** which the copy can be compared, and there- 
•* fore it muft be prefumed true, without exami- 
*< nation (i)/' 

If, after all, there ftiould be a doubt whether 
this lift amounts to legal evidence of what it is of-» 
fered to prove, the Committee will adopt a rule 
which is reafonable and juft in it felf, and was lai4 
down by Lord Hardwicke in a corporation caufe 
that came on before him (2), viz. Where there are 
1*^5] doubts concerning the relevancy of evidence* th^ 
court ought to hear it, and judge of the relevancy 
afterwards (B). 



(1) Gilb. Law of Evid. p. 22, 23. 
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|n the reply, the counfel for the petitioa^rs ol> 
ferved, 

Th^t, on the oth^r fide, they feemed to feft the 
admifiibility of the lift as evidence chiefly on this 
;round, that Mr. Lloyd's teftim ny was not to bt 
relieved, but that Mr. Lloyd had faid nothing 
^hich was inconfiftent or unbecoming ^ man of 
pharadter and veracity. That there was no turpi- 
^ude in the fhare which he, when a young man of 
nineteen, had taken, by the directions of his uncle, 
in preparing the lift, fince it was not his provioc^ 
to enquire ii^to the ufe i<: was intended for, nor 
could he be prefumed to be capable of judging at 
that time how f^r the fabrication ^f it wasj^ or 
was not, culpable, Thatji in order to entitle the 
counfel for the fitting member to confider the lift 
as a copy of legal documents v^hi^h have been loft, 
they ought to prove that fi^ch documents once ex- 
ifted. That this had not been done. That it {zoS} 
^^s ndt follow, becaufe there is, during a certain 
period, a chafm in the book% of the borou^> that 
f here once exifted books correfponding to that pe- 
riod ; and that^ though Mr. Lloyd had faid that 
the lift was taken from prefentmcntSj, it httd not 
^>een Ihown that the perfons named in thoje pre- 
fentmenls had been enrolled in the leet-b6oks as 
fworh and admitted. 

The Committee, after clearing the coxirt, and 
deliberating among themfelves, refolved. 

That the lift of 1741, as entered in the councils 
Ipook, was not admiflftie as evidence. 

IV. 
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IV. and V. The queftions concerning the .4th 
and 5th clafs of votes (i), were taken up, and ar- 
gued, together. 

The objection, with regard to the firft of them^ 
was*^ principally founded on evidence of a fuppofed 
£207] irregularity in the entries on ftamps which were 
made during the poll, viz. That they were not 
made by the town-clerk ; and that proper enqui- 
ries were not niade touching the identity of the 
perfons, but that they were enrolled in the ftamp- 
cd corporation-book, and admitted to poll, if their 
names appeared in prefentments with the letter S. 
fubjoined. 

The Committee, however, determined the ab* 
ftradt queflion, and fubjoined a qualification to 
their refolution, in order to prevent any inference 
that they meant to tie up the counfel for the peti- 
tioners from calling in queflion the right of per- 
l ions ift the.4th clafs of voters, on the ground of 

their being in fa(3: different people from thofe 
whofe names appeared on the prefentments. 

The refolution and qualification, as delivered 
|>y the Chairman to the coynfel were as fojlows ; 

Refolved, **That the voters whofe admiffions 
" were (lamped during the poll prior to their vot^* 
^* ing, are to be admitted as legal voters at this 
> eleftion." * 

(i) SuffM^ p. i88, 

*••• ••• ... 

" The 
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^* The parties are to underftand that this refo 
lution goes mere.y to the legality of the ftarnp* 
ing the admiffions during the poll, before the 
voters had polled, and not to any other right 
^' whatfoever {Cy 

The counfel for the petitioner contended, on the 
5th head. 

That, by the afts of Parliament, a man cannot 
give the inftrument of his admiffion as a burgefs 
in evidence, unlefs it be ftamped, and that this 
being thebeft evidence, it muft be proved that 
it has not been in his power to obtain it, other- 
wife no other proof, of an inferior fert, can be re- 
ceived. That, as the perfons whofe admiffions 
were entered on ftamps after they polled, did not 
give, and could not have given, this befl: evidence 
to the mayor, he ought to have rejected theit 
votes. That, if Ae could not legally receive them 
at the f>oll. It was now the duty of the Commits 
to rejedt them, fince, with regard to the right of 
each individual voter objected to, they were fitting 
in judgement on the very fame caufe which the 
mayor, as returning officer, decided upon at the [209] 
diedion. 

On the part of the fittmg member it was ih- 
fifted. 

That, where a ftamp is required to authenticate 

any aft, or inftrument as evidence of fuch aft, at 

whatever time the ftamp is added, it operates re- 

L \ trofpcftively. 
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trofpedivelyi and authenticates the inftruraent 
from the beginning; That in cafes of admiffion,^ 
as foon as the admiffion is entered on (lamps, the 
ftamps confirm the pre^xifting rightj and fub^ 
ftantiate every a<5t of the burgefs in the interval 
from his admiffion 4 That^ when an eje(!tment ha^ 
been brought, arid the plaintiff non-fuited, becaufe 
the deed on which he founds his title was not 
ftamped, on the triil of a new eje<5tihent, if the* 
deed has been ftamped in the interval, it may be 
given in evidence, and will prove the title as ac- 
cruing from the firft date of the deedi not from 
the time of ftamping. That^ if an order of Juft 
tices has been made for removing a pauper^ who 
[210] clainls his fettlement under an indenture of ap^ 
prenticefliip, becaufe the indenture was not ftamps 
ed, oii an appeal^ if it is ftamped in the interval^ 
the order will be quaihed *. 

That there are many inftances where^ when twd 
ftamps are rcquiflte to a deed^ and the deed has 
been off^^red in evidence having but one, the court 
has directed that it ftiould be fent out to have the 
othor added immediately} and then has received if 
in evidence. That^ by the indemrtificatiori afit cf 
14 Geo* III. cap* 47. § 3* the Voters in queftion,' 
(though, at the time of being admitted^ they neg- 
ledtcd to enter their admijUlons on ftarnps,) having 
done fp withift the tijcne limited in the ftatute, Werd 
entitled to all the bexiefit and advantages accruing 

id 



€€ 



CARDIGAN. ftia 

to them as freemen, in like manner as if their ad* 
mifSons had been ftamped ab initio. 

The feAion of the ftatute referred to, was read^ 
and is as follows (i)/ 

And whereas the appointments of divers [211] 
clerks of the peace, town-clerks, and other pub- 
*^ lie officers, and the admiffions of divers mem- 
** bers of cities, corporations and borough-towns, 
•* or the entries of fuch admiffions in the court- 
books, rolls, or records of fuch cities, corpora- 
tions, and borough-towns, which, by feveral 
*' afts of Parliament, are required to be ftamped, 
may not have been provided, or the fame not 
ftamped, or may have been loft or miflaid, be it 
*' further enaftcd. That, for the relief of fuch 
perfons whofe appointments or admiffions, or 
the entries of whofe admiffions, as aforefaid, may 
not have been provided, or not duly ftamped, or 
" where the fame have been loft or miflaid, it (hall 
and may be lawful to and for fuch perfons, on 
or before the 25th day of December, one thou- 
fand feven hundred and feventy-five, to provide, 
*' or caufe to be provided, appointments and ad- 
^ roiffions, or entries of admiffions, as aforefaid, 
** duly ftamped, or, in fuch cafes where fuch ap* [^^*1 
^ pointments^ admi£&ons^ or eiatries of admijQions^ 

(0 It h printed iif Mr. don, nothitts: bof tke title is 
Pickering's offa^o edKtion of given, as a ficnilaf aft ftsSkt, t 
tbe Sutates. In the 410 edi* believe^ smnuallyt. 
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" as afo'reftidj have been made or |>rovidcd, but 
have not been duly (tamped^ to prodiice ftich 
appointments, admiflions, or entries of admif- 
lion as aforefaid; to the commiffionefs appbinted 
to infpedt and manage the revenues of the ftamp- 
dutiesj to be duly (lamped ; which fUch com- 
mifSoners are hereby authorifed^ empowered, and 
required to duly ftamp, on payment of the du- 
ties firft payable^ or to have been paid on fuch 
^ appointments^ admiflions^ or entries of ad- 
miffions as aforefaidj without any fine or for-* 
feiture thereon 5 and fuch perfons fo provid^^ 
ing appointments^ admiflions; or entries of 
admiflions as aforefaid^ duly ftampedj or pro^ 
curing the fame to be duly ftamped in man* 
" ner aforefaid^ are and (hall be hereby confirmed 
and qualified to aft as clerk of the peace, town- 
clerk, or other public officer^ or member or 
** members, officer or officers^ of fuch citiesj cor- 
.** porations and borough-towns refpedlively, to all 
[Z13] " intents and purpofes, and fliall arid may hold 
*' and enjoy, and execute fuch office or offices, intb 
** which he or they has or have been cleftedy not- 
" withflianding his or their omiflion^ or the omifl[ioti 
of any of their predeceflfors j in fuch cities, cor- 
porations, or borDUgh*-towns| as aforcffaid ; and 
, " (hall be indemnified and difeharged of and from 
all incapacities, difabilities, forfeitures, penal- 
ties, and damages by reafon of any fuch omif- 
** fion ; and none of his or their adts (hall be qucf- 
^ tioned or avoided by reafon cf the feme/' 
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The counlel for the petitioners in reply, ad- 
feitted, 

That, wljere a ftarxip is required, when once the 
mftrument is ftamped, it authenticates and gives 
validity retrofpeflively to afts done before the 
•ftamp WAS added. iThat^ therefore, on a new elec- 
tion, th6 burgeffes of Cardigan whofe admiffions 
were entered On ftamps after the laft poll, might 
give fuch adiftiiSons in evidence to fliew that their [^hI 
Vight had accrued iefdre the laft poll. But they 
■argued that, as thofe men were not poiTeifed of 
this legal evidence of their right at the laft poU^ 
the Coitimittee> who were now trying whether they 
ought to have been admitted to vote on that occa* 
fion, coilld not {Proceed on the fuppofition of their 
having been then polTefled of fuch evidence, and 
'muft therefore confider them as not having been 
^entitled to vote at that time. That the cafe of a 
fecond ejeftment is not iimilar to the prefcnt, a 
fecond ejeftment being entirely a new caufe, and 
like a fecond eleftion, where the parties> if they 
are become poffeffed of new evidence, may avail 
themfelves of it. That a new trial was never 
granted in an ejeftrixent caufe^ becaufe a deed, 
which could not be produced on the firft trial, as 
not being ftamped, liad been ftamped fince fuch 
trial. That, in the cafe put of the removal of a 
pauper> the original trial of the caufe, as to the pa- 
rifli appealing, is^ in truth, at the feffions, as the 
jparifh is not till then heard, and that, to be fare. 
Vol. III. M the 
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the firft time fuch parifti is heard, they may avail 
themfelves of fuch legal evidence as they are then 
poffeffed of, in the fame manner as, in a trial in 
ejeftment, a party may avail himfelf of a deed 
ftamped after the aftion brought, but before the 
trial. That the cafe is the fame when, a fecond 
ftamp being neceffary, it is added before the 
deed is given in evidence. That thofe cafes did 
not apply here, fince the only queftion before the 
Committee was. Whether certain votes received 
by the mayor, ought to have been received iy him ? 
That, if they ought not, the Committee could not 
allow them as legal votes at the laft eleftion* 

The Committee refolved. 

That perfons whofe admiffions were ftamped af- 
ter their votes were given, were not to be allowed 
as legal voters at the laft ele&ion (D.) 

VI. The fixth clafs of voters for the Titting 
member were objefted to, as falling within the dif- 
[216] qualification of the ftatute of 3 Geo. III. called 
the Durham aft. ^ This objedtion, it fhould 
feem, ought to have been made before the two 
queftions immediately preceding, becaufe, if it 
had been determined in favour of the petitioners, 
the two foregoing queftions could not have arifen. 

The words of the ftatute are thefe : 

** No perfon whatfoever claiming a$ a freeman 
^^ to vote at any eleftion of members to ferve in 

« Parlia- 
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^* Parliament for any city, town, port, or borough 
^* in England, Wale^^ and the town of Berwick 
^* upon Tweedy where fuch voter^s right of 
" voting is as a freeman only, fliall be admits- 
^^ ted to give his vot-e at fuch election, unlefs 
'*^ fuch pe'rfoa^// iave b^en admitHd to the free* 
'" dom of fuch city^ town, or borough, twelve ca- 
^^^ lendar months before the firft day of fuch elec- 
tion '(E) 5 and 4f any perfon fliall prefume to 
give his vote as a freeman at any eleflion of 
" members to ferve in Parliament, contrary to the 
^* true intent and meaning of this a<St, he fhalj, 
fot every fuch offence, forfeit and pay the fum 
*** ©f one hundred pounds to him^ her, or thexn {%li\ 
^* who ihall inform or fue for the fame j and this 
*' vote given by fuch perfon fliall be void and qf 
'** no effejflt, 

^ Provided always. That notliing herein con- 
'** tained fliall jextend, or be conftrued to extend, 
to any perfon entitled to his freedom by birth, 
marriage, or fervitude, according to the cuftom 
or ufage of fuch cityv, town, port, or bprough 
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The counfel for the petitioners contended. 

That the admiffion meant by the ftatute is the 
admiffion upon ftamps. That, till fuch admiflion 
on ftamps^ the party is to be confidered as having 
4Qnly an inchoate right to his freedom, npt as b^ing 

^ (i) 3 Gc9. III. caj^ 15. 5 1. 
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a complete freeman; and that, as the titles of 
birth, marriage, or fervitude, are the only inchoate 
rights excepted out of the difquallfying claufe, 
perfons entitled by any other fort of inchoate right, 
as prefentment or eleftion, are within the difquali- 

^^°] fication. They faid. That, at leaft, the words of 
the ftatute are capable of this interpretation. That 
there could be no inconvenience, and there would 
be many advantages, from fo conftruing it. That 
perfons chofen burgefles have it in their power to 
complete their right by demanding to be admitted 
upon ftamps as foon as they are chofen. That the 
legiflature had two purpofes in making the ftamp 
laws y one, that the ftamped inftruments might be 
authentic documents of the matter contained in 
them y the other, to increafe the public revenues 
by the ftamp duties. That both thofe ends would 
be, in a great meafure, fruftrated as to admiflion to 
the freedom of a borough, if it were to be holden 
that a man may be a complete burgefs without any 
ftamped admiflion, and that it is fufficient if he 
procure fuch ftamped admiffion the inftant before 
it becomes necelFary for him to produce it as evi- 
dence of his right. That, if the law were to be fo 
underftood, burgefles -would never think of having 

-1 9] ftamped admiflions, unlefs they Ihould find them 
neceflary for a fudden occafion, fo that many would 
die without ever having been admitted upon 
• ftamps, by which means the revenue would be de^ 
frauded, and the legal evidence of fuch perfons hav- 
ing been freemen would be loft. 

2 - On 
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On the part of the fitting member it was 
^nfwered, 

'* That, when a burgefs is ele<Sed, or prefented^ 

and then7w^r« /«, his right is complete. That the 

iwcaring in, is the fort of admiflion meant by the 

ilatute. That, if the dodtrine of the counfel for 

the petitioner were trije, it would follow, that, 

l^fore the ftamp afts, there never had been fuch a 

thing as a complete right of freedom in a bor 

iPough. That, from the words of the laft ftamp 

a6t, it is plain, that the admiflion is confidered as a 

thing diftinft frorii, and previous to, the entry 

thereof upon ftamps. The words are, " For every 

^* Ikin, &c. on which (hall beengrofled, &c, in the 

•* court-book, roU,or record, of any corporation or 

^* comp2iny, any eniry. Minute^ or memorandum of any [220] 

♦' admiffiott into any. corporation or company, the 

^ fum of two fl^llings.'^ 

The Con^mittee refolv-ed. 

That it is not neceffary, by the ftatute of 3 Qeo. 
IJI. for freemen, whofe right in every other refped^^ 
is complete a year before an election, to have theif 
admifHons entered on ftamps twelve calendar months 
before, in order to qualify them to vote at fuchj 
election (D.) 

yil. As to the feventh clafs of voters for the 
^tting member, although both the names and de- 
scriptions in the corporation-books agreed witl^ 
^hofe on the poll, the counfel for the petitioners 

M 3 con- 



240 CASE XXIX. 

Gontendedj That, ^ there are fuch numbers of 
perfons of the fame name in Wales, and, as Mr, 
Johnes's agents were not permitted to enquiry into, 
th^ identity of thofe voters during the poll, it was 
Diow the bu(inefs of the coynfel for Sir Robert Smyth 
tQ prove their indcntity. 

The Committee, however, refblved, 

[22 1} That, as to this clafs of voters, the onus of dift 
proving the identity of the pei:fQns lay upon the 
counfel for the petitioners, 

la confequence of the foregoing refolutions of 
the Committee, lifts wer^ prepared, by tlie agents? 
on each fide, of the number of vot^ which were 
difqualified by fuch of them as were in favour of 
the petitioners^ and, (in confequenc? of this fort 
of fcrutiny) the gounfel for Sir Robert Smyth, on 
the 9th day of the trial, admitted, that, as the 
poll then ftoodji there was a majority of 58 in fa- 
vour of Mr. Johnes, 

Upoq this, Smyths ' counfel endeavoured by 
evidence to fhow> That the condud of Johnes's 
agents, before and during the eleftion, had been 
fuch, and that the poll had been fo carried on, on 
his part, that there was thQ greateft reafon to be- 
lieve, that thofe perfons who had voted for him, 
in confequence of ftamped admiffions in the books, 
were not the perfons who really had been admitted, 
but that they were men who had falfely perfonated 
thofe who were entitled under thofe admifSons : 

That his counfel, therefore, ought to be put 

upon 
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\ipon identifying his votes, in like manner as the 
counfel for the fitting member had been obliged 
to do. 

The greateft part of the voters for Mr^ Johnes, 
were burgeffes of Lampeter. 

By the ftatute of 3 Geo. III. cap. 15. it is 
enafted, *^ That the mayor, bailiff, town-clerk, or 
^* other officers, of any corporation, having the cuf^ 
^^ tody of, or power over, the records of the fame, 
** (hall, upon the demand of any candidate, or his 
♦^ agent, or any two freemen, on the payment of 
^^ one fhilling, permit fuch candidate, agent, or 
*^ freemen, between the hours of nine in the morn- 
^* ing and three in the afternoon, at any time before^ 
** and within one month after, an election, to in- 
** fpeft the books and papers wherein the admiffion 
*^ of freemen (hall be entered." A penalty of 
100/. is impofed on the officers above fpecified for 
every refufal (i). 

It appeared. That Mr. Lewis Rogers, an attor- [^^i] 
ney, and agent for Sir Robert Smyth, went to Lam- 
peter feveral times, between the 5th of Oftober 
and the time of the election, to demand an in- 
fpeftion of the corporation^books, of the poi:t*reeve. 
That he never found him at home, and that he 
never enquired for hm any where elfe. That he 
went to Mr. Adams's houfe, (who is lord of the 
manor of Lampeter,) to aik for the books, thinking 
they might be there. That he there enquired for 

M 4 Mr. 



ar23 CASE XXIX. 

Mr. Adams's agent, (one Jenkins) and fot David 
Davies, the town-cler^i: of Lampeter, and was told, 
they were not there. That he left his name, and 
the bufinefs he came upon, but j?ot in writing. 
One. BrOokman, who had been bi^itler to Mr. 
Adams in Odober, 1774, faid. That /le went to 
the door when Rogers afked for Jenkins, and that 
Jbe refufed him admittance. That both Mr. Adams 
and Jenkins had t-old him, that neither Jenkins, 
the town-clerk, nor the port-reeve, were to be feeri, 
by any body. That the port-reeve was often at 
[224] Mr, Adams's houfe, in the month of Qdober. 
That both Mr. Johnes and hi^ father were there at 
different times, when the port-reeve was alfo there. 
That the gentlemen were generally- in the fame, 
room together, and feldom went out. That they 
had ftamped books before them, which they faid. 
were the Lampeter books. That he had feen them 
writing in thofe books, but could not fay what 
" they were writing.^ That Mr. Jenkins, the town- 
clerk, and the port-reeve, had all faid to him, that 
the whole eledion depended on thefnfelvesy and the 
bo:)ks being kept fecret. 

It did not appear that the books had ever beea 
demanded of the port-reeve, perfonally, at his owrt 
houfe. 

There were marks of rafures in ftjany parts ol 
thofe Lampeter books, and it appeared, that, when 
pbjeftions were made to the identity of Mr. Johncs's 
voters, on the ground of a difference between the 
accounts they gave of themfelves, and the defcrip- 

tions 
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tions in the hooks, or becaufe of rafures in the 
^ entries of their admiffions^ his agents, particularly 
Mr. Watkins, anfwered, that there could be no aver* 
ment againji a recoxdy and that parole evidence could 
not be received to contradi<f\; a record. This an^ 
fwer was often made during thp courfe of the^ 
eleftion \ but Mr. \Vatkins, in his evidence, faid, 
that he had only made fuch anfwer in cafes like 
the fqllovving, viz* ^yhere a yoter declared that he 
had been admitted in April, and, by the entry of 
his ^dmiffioA, it appeared tq have been in May, 
Several witnefles faid^. That notwithftanding, and 
after, thofe anf^ers hy Mr. Johnes's agenls, many, 
queftions were put to his voters both by his own 
agents, and thofe of Sir Robert Smyth, to afcertaia 
their identity. That this point was ftriftly fcruti*. 
]pized. That Sir Robert Smyth's people did not 
pfFer any evidence to difprove the identity as efta^ 
bliihed by the examination of the voters themfelves* 
Mr. Watkins laid, he particularly recolle<5ked, that 
feveral had beenrejedted, becaufe the parole account 
they gave, of the dates of their admiflions, differed [226] 
from the entries in the books; and that none feemed 
to be received to poll, unlefs the mayor was fatis-^ 
fted of their right, nor until the fitting member's 
agents, being aiked if they were fatisfied, faid th^ 
Wcre- 

The Conamittee, after hearing the counfel on 
both fides on this point, refolved, 

That, as the identity of Mr. Johncs's voj«rs ha4 

been 
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been fcrutinized at the poll, it was not incnm* 
bent on his counfel to identify them before the 
Committee (D.) 

After this laft refolution was declared, the 
counfel for the fitting member acquainted the 
Committee, that they had nothing farther to 
offer. The poll therefore remained, according to 
their admiffion, with a majority of 58 in favour of 
Mr. Johnes. 

The reader will have obferved, that all the quef» 
tions in this caufe, except thofe concerning the 
conftrudion of the ftamp laws, and of the Dur- 
[2^7] bam aft, were mere general points of evidence. 
There were, befides, two particular queftions of 
evidence determined in the courfe of the caufe. 

I. Mr. Watkins, having ftated, in his evidence 
before the Committee, the ai^uments he had urged 
with the mayor againft the rules laid down for the 
conduft of the poll, was going on to mention the 
anfwer made by Mr, Cuthbert, counfel for Sit 
Robert Smyth, to tliofe arguments. 

This was objefted to. 

It was faid, that the arguments of counfel 
could be no evidence of the fad:, and that the 
mayor could not be affefted by what a gentlc- 
loan who was counfel for one of the parties might 
have faid. 

The counfel for the petitioners contended. That 
whatever a third perfon faid of the mayor in his 
prefence, was evidence of the mayor's conduft on 
that particular occafion. 

The 
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The Committee, after deliberation, came to thq 
following refolution ; 

Refolved, That the anfwers given by Mr. Cuth- 
bert, to the arguments of Mr. Watkins, are not ad*- 
miffible evidence. 

2. When the Committee had determined, that [228] 
the counfel for the fitting member fliould identify 
Jhofe of his yoters whofe defcription on the poll 
differed from that in the book, they were going to 
call Mr. Colby, the mayor, to prove the identity 
of one of thpfe yoters. 

On the part qf the petitioners it was obje(Sed, 
That Mr. Colby was criniinally charged in the 
petitions. That th§ tendency of his evidence mufl 
be to acquit himfelf, and, confequently, that he 
was not an admifSble witiiefs, 

It was anfwered. 

That nothing crin^inal had been proved againfl 
the mayor j for that it had appeared that, in con- 
ducing the poll, he had adopted the method 
which had been followed at the former eleftion* 

The Committee, aftpr deliberation, refolved. 
That the mayor could i^ot be admitted to give 
evidence (i), 

^ Lewis Rogers was not admitted to give evi- Xzio] 
dence, becaufe he had been in the room during 
the examination of other witnefTes, and could not 
fay he was an agent on the trial of the caufe. — 

( I.) Fide infra. Cafe of Worccftcr. 

The 
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The rule is alwaj^s made witl^ an exception as to 
agents. 

On Thurfday, the 7th of Deceitiber, the Com- 
mittee, by their Chairman, informed the Houfe, 
that they had determined. 

That Thomas Johnes, the younger, Efq; was 
duly elected, and ought to have been returned 

(0: 

(i) Votes, p. ^66, I $7. 
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pAGE 187. (A.) The great I06 of time, and the con- 
fufion, occafioned by the ignorance in which the parties 
were, till the caufe came on, with regard to the different 
heads of obje£lion made by the oppofite fide, and the num* 
bcrs of voters objected to under each head, were fenfibly 
felt in this cafe, and in the following cafe of Worcefter. 
An eafy remedy might be provided. By extending the refo- 
lution mentioned in the Introdu£lion, vol. i» p» 47. N° v, 
to boroughs, or by making another iimilar refolution with 
regard to them, all the fcrutiny and examination, which, 
being now carried on by the agents on each fide during the 
trial, clogs and retards the proceedings of Committees in 
cafes where the voters are numerous and the objedlions 
various, would be anticipated. The parties would come 
prepared with the exac^ knowledge of what they meant to 
admit, and what remained to be litigated. ; 

The enormons length of time which the Worcefter caufc 
^ployed, and which I fear may beget, in fome, a reluctance 
to take the chance of ferving oil Committees when the cafes 

are 
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2re thought to be of the fame.fbrt, has fatisfiedl federal meiii^ 
bers of Parliament of the expediency of what I now proi 
pofe. I believe it has been mentioned in the Houfe that 
fuch an amendment of the formdr refolutioii, or fuch neW 
refdiution, will be moved. -^ — As, in all Boroughs wherd 
honorary and non-refldent freemen vote, the voters maj^ 
and in fothe, I belieVe^ already db^ e^ceedj in number, thofe 
of any (hire, it is obvious, that th^ reafOns which gave lAt 
to the rule refpcfling counties, are equally ftrong with 
regard to fuch boroughs** 

Kbtc P. 205. (B.) The rules concerning the admiffltillty of 

(*•) evidence have been eftablifhed chiefly with a view to thofc 
tribunals, where the departments of trying the fads of 
caufes, and of expounding, and deciding upon, the law^ 
are entrufted to diflTerent perfons. When thofe two pro- 
vinces centre in the fame judges^ as in Elef^ion Gom-^ 
mittees, the fame ftridlnefs hardly feerfis to be neceflary^ 
SuppoTe a iqueftion Upon the admiflibility of evidence Is 
raifed before a Committee, and they are required to decide 
upon it, their duty then is, to determine^ in the character of 
Judges of the law, whether it is ptop^r td lay the evidence 
offered, and objeded to, before themfelves, in their tithcf 
capacity of jurymen. Now, in truth, almoft all the inCon* 
venience which may be apprehended from an improper in1« 
preffion, and prejudice, occafioned by illegal evideticej 1$^ 
in fuch cafe, already incurred^ by its beiiig flated a$ what is 
to be proved, before it is aSually produced^ and fworn tO| 
£^32 j in the regular form. There is another reafon why it is not| 
perhaps, eiTential to be fb fcrupulous in the cafe of Com* 
mittees, as with regard to common juries. The law fup« 
pofes Committees to be acquainted with the nature of legal 
evidence, and therefore it muft be prefumed, thatj if they 
do adii;ist evidence which when they hear it^ turns out to 

* \f%h I Lud. Pref. p. xyip x Lud. p. 579. Note (A.)] 

be 
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be illegal, they will lay no ftrefs upon it in forming theif 
verdi£l*. Juries, on the contrary^ by intendment of laWj 
are confidered as unacquainted with the nature of legal 
evidence* 

It has often occurred to me> tha^, in trials at nlfi priusi 
when evidence is objeSed to, there is an impropriety in allow* 
ing the counfel who offers it, to ftate what he means td 
jprove in the hearing of the jury, and diis for the reafoil 
already mentioned; efpecially as jurymen are too apt t6 
infer, that evidence fo offered mufl be both true, and fatal 
^ to the party whoobje6);s to it, merely becaufe it is objected 
to. Perhaps it would be an improvement, when qiieftions 
of admiffibility are raifed, that the jury, as well as the witr 
nelTes, fhould withdraw, till the point was argued and de- 
cided. 

P. 208. (C«} The meaning of the refolution, coupled Note 
with the explanation, is fufficiently clear ; but it might (^*) 
perhaps have been more accurately expreiled in one refolu- 
tion. Thus; 

Refolved, " That perfons whofe admiffions were entered 
^« on ftamps hefire they voted, but after the poll began^ 
« were not, on that account^ difqualified from voting at the 
<< laft eleaion.** 

P. 215. 220. 226!. (D.) I have ventured to throw thdc Note 
three refolutions into a more accurate and technical form, (D.) * 
than that in which they were delivered; but, in order to be [^33] 
fure that I had not miftaken their meaning, I was notfatis- 
fied with gathering it from the conduct of the parties, and 
€he Committee, in confequence of the refolutions ; I talked 
the matter over feveral times, both with die Chairman, and 

^ • [Vide » Vcm. 98. 337. ^%S* «8o. Meres tt al. v. Aft/ell etal. 
Harvey v. Harvfy^ 1 Ch, Ca. 3 Wils. 275.] 

the 
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Not0 tbe counfel on both fides. To convince the reader oF th^ 

tPQ propriety of what I have done, it will be fuf&cient to ftate 

the words of one of the refolutioiis, as communicated to the 

counfel, and entered in the minutes 5— of tbat^ for example^ 

relative to the fixth clafs of voters. (Jupra^ p. 220.) 

" Refolved, " That [perfons whofc*J admiilions [were*] 
^ ftamped within twelve kalendar months before theelec^* 
^^ tion, are legal voters^ within the meaning of the ad oJF 
^ 3 Geo. Ill,'* 

Now it could never be the meaning of the Committee 
that fuch perfons were legal voters whatever other defeds ^ 
there might be in their titles^ yet the words certainly exprefs 
that propofition. A qualification like that added to the 
refolution concerning the fourth clafe (fuproy p. 208.) was 
undtrftc^d io be tacitly annexed to this.—- The inaccuracy 
arofe in a manner very natural. It was fird propofed (after 
[^34] ^^ counfel had withdrawn) to put the queftion in the nega- 
ti^ thus, ** Refolved, That, &c, are not legal voters.'^ 
This, in point of form, would have been proper; but^ when 
it appeared that the majority of the Committee were for 
over.;'uHng the objeSion, inftead of new framing the quefc 
tion, it was only altered, by ftriking out the word *' not,^* 

Note V. 2i6, (E.) It is no wonder that a want 6f precifibii 

(^ } fhould fometimes be obfervable in the manner of wording; 
r^/ft//V;aj of Committees^ for they are often made without 
premeditation, and, if the meaning of the coutt is fuf« 
cciently und^rftood, it is not of much importance to tM . 
particular caufe (though it is of importance^ if the reiblutioit 
is to be of authority, in fubfequeni cafis) that it (hould bi 
exprefled with a critical nicety« Inaccuracies injlatutes ar0 

• [the words tndUdeJ between folutely nece&ary to mkt the &A' 
Ihefe mtrkt £ ] are not in ^ the tence tomplete.] 
entry in the minutes^ but are ab^ 

hot 
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fiot fo pardonaWe ; yet, they arc too common. The foU K^^ 
l6V7ing is one of many inftances which might be produced: 

By the ftatut^ of 18 Geo. II. , cap. 18. the freeholders 
oath BOW in ufe was introduced.— By that oath, whidi 
every voter at a county election is obliged to take, if required 
by a Candidate or any other voter, he is to fwear that he 
has been in the adual pofleflion or receipt of the rents ancT 
profits of his freehold above twelve kalendar months ; (unlefs 
it came to him in fome of the ways there fpecified}^ Bf 
kEk, 5. it is ena£^ed, in like manner, that no perfon (hall vote^ 
without having been in adlual poflefiion, &c. above twelve 
kalendar months \ unlefs he is within fome of the exceptions. 
There is a fimilar oath and provifion in the flat, of 19 Geo. [235} 
II. cap. 28, relative to freeholders in counties corporate, and 
the words concerning the twelve kalendar months are ex- 
z&\y the fame. Can any ene clearly decide whether the 
twelve months are to be computed backwards, from the 
day when the particular voter polls, or from the day when 
the eledion commenced? The interpretation, according 
as it fhould happen to be one way or the other, might, on 
many occafions, decide entirely the merits of an ele6lion ; 
for it may happen that many perfons who have been free- 
holders only eleven months at the beginning of the poll, 
fliall have been in poiTeflion above twelve months at the time 
when they come to vote. The moft obvious conftruftion* 
is, that the computation is to be from the day when the 
voter takes the oath, and gives his vote. Yet we can 
hardly prefume that the legiflaturc meant to draw one line 
with regard to occafional freeholders in counties, and counties 
corporate, and another with regard to occafional freemen in 
boroughs f 9 and, by the claufe of 3 Geo. III. cap. 15. cited 

in 

* [And (being in the cafe of a that any difference was intended in 

reftn£Uve law) the conftruftion thisrefpeflbetween voters for cou n- 

moftconfonant to eftablifhed rules.] ties in vi^loi lands, and voters 

\ [ Much lefs can we fuppofe for counties in right of rent-charges 

Vol. III. N and 
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in diat part of the text to which this note refers, a freeman 
(who is not within the exceptions of the' a£^) in order to be 
entitled to vote, muft have been pofTeiTed of his franchife 
twelve kalendar months ^ before ^^fitfi day of the elec- 
tion/' 

and annuities, and by 3 Geo. III. muft have been regiftered twelve 

c. 24. the memorials of rent- kalendar months <* before the 

charges and annuities, (§3) and « firft day of the clc6^ion,'"] 
the alignments thcieof> (§4) 
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On Friday the 26th of January, 1776, (which was tb« 
fecond day of the meeting of the Houfe after the Chriftmas 
holidays) the Committee for trying this caufe was to have 
been ballotted for, but, as there were not 100 members pre- 
fent, either on that day, or the day following, the Houfe ad- 
journed, and the ballot did not take place till the Monday. 

On Monday the 29th of January, the Committee was 
chofen, and confifted 0* the following Gentlemen : 



Sir Adam Fergufon, Bart. Chairman 
Sir Waldefi Hanmer, Bart. • - 
Francis Annefley, Efq. - - , - 
Matthew Wyldbore, Efq. - - - 
Abel Smith, Efq, - - - - - 
Tho. Edwards Freeman, Efq. - 
John Rogers, Efq. - . - - 
John Rolle Walter, Efq. - - - 
Thomas De Grey, jun. Efq. - - 
George Medley, Efq. - .- - - 
Cha. Warwick Bampfielde, Efq. - 
John Tempeft, Efq. - - - - 
Richard Crofts, Efq, - - • - 

Nominees, 
Sir George Saville, Bart. - - - 
Charles Mellifh, Efq. - - - . ^ 



(Ayrlhire. 
Sudbury. 
Reading. 
Peterborough. 
Aldbro', Yorkfh. 
Steyning. 
WeftLoo* 
Vol Exeter. 
' g \ Tamworth* 
Seaford. 
Exeter. 
Durham. 
Cambridge Univ. 

Yorkfliire. 
Pontefrad. 
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Petitionjtk: 
Sir Watkin Lewes, Knight. 

Sitting Members : 
John Walfh,, Efq* Thomas Bates Rous, Efq. 

Counsel for the Petitioner: 

Mr. Kenyon, Mr. Hardinge, and (in Mr. Kenyon's abfence) 

Mr. Arden. 

For Mr. Waljh : 
Mr. Mansfield, Mr. Serjeant Grofe, and (in Mr. Mansfield's 
abfence) Mr. Morris -, and afterwards (in his abfence) 
Mr. Macdonald. 

For Mr. Rous : 
Mr. Lee, Mr. Cooper. 

{(S' The petitioner's counfel objedled to the appearance of 
the two fitting members as two diftin<ft parties, by fJeparate 
coLnfel. This produced a debate in the Houfe, but it was 
allowed without a divifion. Fidefupra^ vol. i. p. 85 to 87; 
(Note S.) 
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ON Tuefday, the 30th of January, the Com- 
mittee met, and the petition was read. It 
fet forth ; 

!• That the two fitting members had been guilty 
of bribery, by themfelves and agents. 

2. That the mayor and feveral aldermen, and 
juftices of the city, and many of the common 
council, had a6ted as agents of, and had threatened, 
canvaffed, and folicited great numbers of freemen 
to vote for, the fitting members, and had promifed 
that they ftiould be fet down as conftables, and [240] 
have a certain reward for their votes; that they 
had bribed, and attempted to bribe with money, 
and otherwife corrupt, a great many freemen, to 
induce them to vote for Mr. Walfh and Mr. 
N 3 Rous, 
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• 

Rous, or one of them ; and were guilty of diyer? 
other corrupt and illegal pradtices for the fame 
purpofe^ 

3. That, by thofe means, and other undue 
influence, the mayor, aldermen, and common coun- 
cil, as agents for the fitting members, procured 
many to vote for them, who btherwife would have 
voted for the petitioner. 

4. That the njayor, feveral of the aldermen and 
juftices, and the town-clerk, for feveral days be^ 
fore, and during the elefliion, had met together, 
and had appointed, and fworn in, many froemen 
(to the number, as the petitioner believed, of 300 
and upwards,) to be conftables, under a promife 
from thofe perfons, that they would vote for Mr. 
Walfh and Mr. Rous, for which they were to have 
certain rewards in mpney; apd that this money 

[^4^] was afterwards paid to theni opt of the funds of thfe 
city, or by the two fitting members. 

5, That a peer and lord of Parliament hiad, by 
himfelf and his agents, interfered ip the ele^ion, 
by publicly canvaffing and fojiciting votes on 
)3ehalf of Mr. Walfh, and by ufipg threats to inti- 
midate freemen from yoting for the petitioner in 
yiolation of the privileges of the Houfe, and the 
freedom of eleftion, and to the infringement of th^ 
rights of the Commons of Great Britain. 

6. That the fheriff and returning officer of tliQ 
city, (Worcefter being a county corporate, and 
the fheriff the returning officer) had reje<5ted good 
votes tendered fpr the petitioperj ^nd h^d ad^ 

mitt^ 
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mitted perfons not qualified, to vote for the fitting 

menibers. 

7. That, by thefe and other illegal means, the 

fitting members had procured a majority on the 

poll; but that the majority of legal votes was in 

favour of the petitioner (i). 

The laft determination of the right of eleftion [^4^] 

was next read ; and then the ftanding order of 16 

Jan. 1775-6(2). 

The laft determination is as follows : 

II Feb. 1747-8. Refolved, " That the right of 

" eledtion of citizens to ferve in Parliament for 
the city of Worcefter, is in the citizens of the 
faid jcity, not receiving alms, and admitted to 
their freedom, by birth or fcrvitude, or by re- 
demption, in order to trade within the faid 
city (3)." 
The eleAion began on Wednefday, the 12 th 

of Oftober, 1774, and ended on Tuefday, the 

1 8th. 

The numbers on the poll were. 

For Mr. Rous -----.981 
ForMr. Walfh - - - - - 893 
For Sir Watkin Lewes - - - 736 
For Mr. Bearcroft - - - - - 312 

So that Mr. Rous had a majority of 245, and Mr. 
Walfti of 157, over Sir Watkin Lewes. 

(i) Votes, 31 Oa. 1775. (3) Journ, voLxxr. p. 510, 
p. 31, 3*. col. I, 

(z) Sufra, vol. i. p. 99« lOO. 

N 4 The 
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The objefts of the petitioner were ; 

I. To prove that bribery had been committed 
by the fitting members, or their agents ; and thereby 
to make the eledion void, as to them. 

II. To difqualify fuch a number of the voters 
for the fitting members, and to add fuch a number 
to the poll for the petitioner, as to leave a majority 
in his favour, and entitle him to be declared duly 
elefted. 

III. To induce the Committee to makea fpccial 
report to the Houfe of the various matters particu* 
larly alleged in the petition, againft the fitting 
members, the corporation, the returning officer, the 
peer whofe influence was complained of, and the 
corrupted voters. 

Ift Head.] On the firfl head witneffes were 
produced, who fwore to pofitive adts of bribery, 
a,n4 promifes, by Mr, Wallh himfelf, and by his 
agents. There was no attempt to charge Mr. 
Rous dire5lly\ but it was contended, that Mr, 
Walfh and his agents were, to be confideredas 
[244] agents for Mr. Rous, who, therefore, muft be 
affefted by what they had done, 

lid Head.] On the fecond head there were the 
following objeftions, to different claffes of voters for 
the fitting members, 

I. To a great number^ That their votes had 
been procured by money or promifes. This was 
tlie main point of the cafe, being fufficient, if 
proved to the full extent, to have given the peti* 
doner a majority over both the fitting members. 

«^ By 
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By a charter of James I. the city of Worcefter, 
which was before that time, and continues to be, 
a county of itfelf, is incorporated by the name of 
the mayor, aldermen, and citizens of the city of 
Worcefter. There is a common council compofed 
pf two bodies, one of twenty-four, the other of 
forty-eight, making together feventy-two common- 
council men. The number of citizens is indefinite. 
The mayor and fix aldermen, are chofen annually 
out of the twenty-four, by the feventy-two. Thole 
fix aldermen, and the mayor, are, by their offices, [^45] 
the juftices of the peace for the city. 

The day before the eleftion began, the common ^ . 
council, the greater part of whom were in the in- 
tereft of the fitting members, made the following 
refolution and order : 

II Oft. 1774. Refolved/ "That it be recom- 
mended to the maycr and juftices to appoint 
fuch a number of conftables as they (hall judge 
proper, to preferve the peace, during the elec- 
tion of members to reprefent this city in Parlia- 
** liament." 

Ordered, " That the expences attending fuch 
** appointment be defrayed by this corporation." 

Accordingly, about three hundred were fworn 
in, and they received one (hilling and fix-pence a 
day from the chamberlain, out of the money of the 
corporation, for a week. All the conftables, ex* 
cept about ten or twelve, were freemen ; and 
voted for the fitting members. At former eleftions 
}t had been ufual to appoint a certain number of 

fpecial 
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fpecial conftables to keep the peace; but they 
were not fo numerous as at this eledbion, and they 
were paid in equal proportions by the candidates, 
and not by the corporation. There were feveral 
of the perfons appointed on the prefent occafion 
lame, or fo infirm as to be incapable of doing 
the duty of the office ; infdmuch that, a riot having 
happened during the courfe of the poll, it was 
thought neceflary to fwear in about ten or twelve 
able-bodied watermen. Thefe watermen were the 
only conftables who were not freemen. 

From the circumftances juft ftated, it was con- 
tended ; That the appointment of fo many free- 
men to be conftables, was only colourable. That, 
being all voters, and having voted for the fitting 
members, the money paid to them was to be con- 
fidered as bribes given them by the corporation, 
who were the agents of Walfli and Rous. That all 
the votes of the conftables, therefore, ought to be 
ftruck off the poll. 

Befides this, there were witnefles who faid, that 
two agents of Walfti, in their prefence, had offered, 
[247] on the 30 th of September, to a company of about 
25 freemen, to make them conftables if they would 
vote for Walfti and Rous, and faid they (hould 
have a guinea from each candidate ; and that many 
of them accepted on that condition. One of the 
witnefles faid, that he afked whether he might not 
be half a conftable if he polled for Walfli, and that 
he was told he could not be a confl^ble unlefs he 
would vote for both. Several perfons fwore to 

declv 
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jdeclarations of voters who were made conftables, 
that they had received money from, or on the 
behalf of, Walfli^ and that they were promifed 
more. 

There was a confiderable number of out-voters, 
rcfident at London, Birmingham, Kidderminfter, 
and other places, whofe expences were defrayed 
by the fitting members. It was alfo fworn, that 
they were promifed money for their trouble, by the 
agents. Many declared that they had voted in the. 
expeHation of a reward. Some, that they had re- 
ceived the money, after they had polled. 

2. Another objeAion was. That a great number [248] 
of the voters for Walfli and Rous did not appear to 
be enrolled in the corporation-books. When the 
counfel came to this part of the cafe, as there had 
been no previous examination of the books by the 
agents on both fides, ( i ) the Committee dire&ed,- 
that the books (hould be delivered to the agents 
for the petitioner, for the purpofe of fearching 
them 5 and that they (hould report to the Com- 
mittee, on the day following, the refult of fuch 
fearch. Accordingly, Lord Mahon, (who appear- 
ed as a friend of the petitioner) attended by feven 
or eight clerks, fat up all night, comparing the lift 
for the voters for Walfli and Rous with the corpo- 
ration-books ; and he, as well as the clerks who had 
be.en employed with him, gave an account, next 
morning, of the method they had purfued, and 
that they had difcoyered, that there were 114 per- 

J>) f^ide/upm^ p. 230, 231, Cafe of Cardigan, Note (A.) 

fons 
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fons on the poll for the fitting niembcrs whofe 
names were not to be found in * any of the corpora- 
tion-books ; befides 39 who were defcribed dif- 
ferently, in the books, and on the poll, as to their 
profeflion. The manner in which they had exa- 
mined the books was this : An alphabetical lift df 
all the voters for the fitting members was fubdi- 
vided into fix fmaller lifts. The names beginning 
with the letters A. B. and C. being contained in 
One, were delivered to one clerk, thofe beginning 
with D. E. F. G. to another, and fo on. Then a 
perfon, affifted by Lord Mahon, read over all the 
entries in the books, from the beginning to the 
end. Whenever he came to the name of any per- 
fon which was contained in one of the lifts, the 
clerk who had the lift, ftruck his pen through the 
name. Having gone through the whole in this 
way, there remained 114 names in their diflferent 
lifts which were not ftruck out, and which there- 
fore, they had riot found entered in the books. 
Afterwards, however, on re-examination of the 
books by the agents on both fides, the number of 
[250] perfons not enrolled was reduced, firft to 6%, and 
then to 19. The 19 were given up by the counfel 
for the fitting members. 

It appeared, that there had been great irregula- 
rity with regard to the enrolment of freemen. 
Before the ftatute of 5 Geo. III. (i) it had been 
the praftice to enrol the freemen on a flamtped 

(i) Cap. ^6. Fi^e/ufra, vol. ii. p. 158 to 160. 

book, 
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beok, not to give them damped dockets of their 
admiffions, as in other boroughs. But they re- 
ceived on their admiffion what they call Copies; 
which contain the freeman's oath in print, and, 
upon the top or bottom of the oath, in the hand oE 
the under clerk of the deputy town-clerk, a memo- 
randum of the name of the freeman, and the date 
of his admiffion and fwearing in* The prefent de- 
puty town-clerk had enrolled a great many who 
had produced copes of this fort, on which the ad- 
miffions were mentioned as prior to his coming into 
the office. He faid, he had been informed by his 
predeceffi^r, that niany had been admitted, and 
had received copies^ whom he had negledted to en- 
rol, and that he had defired him to enrol them, and 
promifed that he would pay him for it, which he had [251] 
done ; and that he had enrolled them according to 
the dates on the copies. He had alfo enrolled 
others, who had no copies, on evidence of their 
having exercifed the franchifes of freemen -, or, on 
the teftimony of perfons who had been prefent at 
former eledtions where their titles were ftridly 
fcrutinized. 

3. A third objedkion was. That certain voters 
had been made freemen by redemption, ^w/ not in 
order to trade within the city. 

4. A fourth, That fome, who claimed as freemea 
by redemption, had only paid a colourable trifling 
fum, and were to be confidered as mere honorary 
freemen. — ^The counfel for the petitioner endea- 
voured to eftablifli, that there is a certain valuable 

con- 
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confidcratfoti or fine (20/.) paid, when the free* 
dom of the city is really and bond fide acquired hf 
redemption. But this was not much infifted on. 

5. It feems honorary freemen are entitled id 
cxercife every franchife, except that of voting in 

[252] deftions of members of Parliament. The fomof 
fbme honorary freemen, traders in the city, had 
been admitted to their freedom, as having a right 
by birth, and fome under this defcription had been 
received on the poll for the fitting members. 
Thefe were objeAed to. It was contended^ that 
the father could not tranfmit to the fon, by defcent^ 
a title which was not in himfelf. 

6. Two voters were objected to, who live in 
houfes which are in the gift of fix matters, or 
guardians, members of the corporation, and who 
pay no rent, but receive is, 6d. sl year. It was 
argued, that this was a difqualification, under the 
words of the laft determination, being in the nature 

« of alms. — It did not appear, that, in former times, 
the votes of perfons living in thofe houfes, had been 
objeded to, or rejefted. 

Nineteen perfons, who, before the eleftion, had 
claimed to be admitted to their freedom, as entitled 
by fervitude, offering to prove the execution of 
[253] their indentures, and that they had ferved their 
time, and who were refufed, tendered their votes 
for Sir Watkin Lewes, and were rejected ( i ). The 
ground was this: They were apprentices to the 

(I) Qiuere? 

cor- 
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corporation for the manufafture of Worcefter 
China, which is carried on without the city ; and 
the mayor and aldermen, who have the right of 
admitting freemen claiming by title, contended, 
that the fervice which gives a title, cannot be to a 
corporate body, and that it mull be within the 
city. — Steel, one of the 1 9, fued out a mandamus, 
which was tried after the eledtion, and being decid- 
ed in his favour, all the 19 were admitted freemen 
in December, 1774. It was argued, therefore, 
that they (hould be put on the poll, s^reeably to 
the received rule in fimilar cafes (i ). 

Illd Head.] On the head of the fpecial report, 
it was faid, that this cafe required, that the Com- 
mittee (hould, in that manner, teftify to the [254] 
Houfe, their fenfe of the corruption which had 
taken place; as much at leail as any of thofe cafes 
which had already been the fubjedt of fpecial re- 
ports. The common-council had, it was alleged, 
been, in their corporate capacity, the inftruments 
of bribery for the fitting members. The pretext, 
of appointing fuch a number of conftables, was 
but a grofs artifice, devifed with a view to evade 
the law, and they deferved to be particularly ani- 
madverted upon and punifhed by the Houfe, for 
fuch a (hameful abufe of their duty, and the truft 
which, by the conftitution of the borough, had 
been beftowed- on them. 

(i) FUe/upra, vol. i. Cafe of Sudbury. Infra, Cafe of 
of Shrewft)n7. Vol. ii. Cafe Derby. 

The 
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The principal ground of complaint ^ainft ttie 
returning officer was, that, after having rejefted 
Toters for the petitioner, who claimed by birth, as* 
the fons of honorary freemen, he had admitted 
others in the fame predicament for the fitting 
members. 

When the counfel for the petitioner were going 
i^SS] into the evidence, concerning the interference of 
the peer, complained of in the petition, the coun- 
fel on the other fide objefted to it. They aigued, 
that, if the interference was fuch as would not 
have been improper in a commoner, (and the con- 
trary was not pretended) the Committee could not 
take cognizance of it, being only a matter of pri- 
vil^e, which was not effential to the merits of the 
deftion. That fuch an enquiry might have beea 
made by the ancient Committees of eledtions, 
which were alfo Committees of privileges ; but 
that now there is a diftinft Committee of privi- 
leges appointed annually, before whom fuch a com- 
plaint ought to be carried. 

The Committee, however, thought, that they 
were bound to entertain the evidence, by the woifds 
o£ their oath, as they were fworn to try tie matter 
of the petition. 

The evidence on the part of the fitting mem- 
bers was entirely defenfive. The direft afts of 
bribery, and the promifes charged upon Mr. Walih 
[256] ^nd his agents, were pofitively contradi6ted by 
perfons faid to have been prefent when they took 
place ; and, in fome inftances, by the perfons vAio 

were 
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were faid to haVe given, or to have received, 
bribes i and thofe perfons perfifted in denying the 
afts of bribery, when confronted with the witneffes 
•on the other fide. 

As to the conftableS) the purport of the evi- 
dence was. That there had not been above 100 ap* 
pointed, till after feveral propofals for the regular 
cbnduft of the poll had been rejected by the peti* 
tioner. That it was firft propofed, that the vo- 
ters (hould poll by tallies, which Sir Wat kin Lewes 
fefufed to agree to, becaufe the two fitting mem* 
bers would have had two tallies for his one. That, 
on this obje<5tion, an offer was made, to fufTer him 
to poll a tally for each tally polled by either of the 
fitting members, which he alfo refufed. And that 
he like wife would not confent that a partition 
(hould be built, fpr the voters in his intereft to 
come to poll on one fide, and thofe in the intereft 
of the fitting members on the other, which was [257] 
meant as, an expedient for preventing riots. That^ 
at the eleftion in 1773, which was contefted be- 
tween him and Mr. Rous, (Mr. Jackfon, then 
mayor, being a friend to Sir Watkin) a great num*- 
ber of conftables had been appointed of his party, 
who went armed with bludgeons, and occafioned 
great riots and confufion* That, at the prefent 
eleftion, there was at leaft 200 or 300 perfons, 
called body-guardfmen, who were chofen by club$ 
of Sir Watkin's friends in the different parifhes, and 
who attended him during the eleftion. That they 
were paid two Ihillings a day each, out of a fund raif- 

Vol. III. O ed 
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ed by the fubfeription of the members of the clubs*. 
That this circumftance had convinced the magi^ 
ftrates, that at leaft i oo conftables would be necef* 
fary to keep the peace ; and that, when Sir Wat^ 
kin declined confenting to any plan for taking the 
poll in a regular manner, it became neceflary to 
augment the number. That, as the intention was 
[^5^3 to appoint none but inhabitants, and friends to 
the corporation, it was natural that moft of the 
conftables (hould be freemen, (the m^ority of the 
inhabitants being fo) and that they (hould vote 
for the two candidates whofe caufe was efpoufed 
by the corporation. That there were no queftions 
afked of the conftables about their votes when they 
were fworn in. That their appointment could not 
be meant to influence them in favour of Walfli and 
Rous, for that they had all promifed their votes 
to thofe gentlemen before. That the few infirm 
perfohs tnade conftables were appointed to afford 
them a protedkion under that character. The pro- 
mi fes of money to the conftables (except the i^* 6d. 
a day) were pofitively contradidtcd, by the wit* 
neffes for the fitting members ; only, the mayor 
faid, he had given half a guinea to one perfon, as 
charity, out of his own pocket. 

It was contended, that when voters come from 
a diftance to ferve a candidate, it is not bribery to 
pay them a reafonable compenfation for their lofs 
of time. 

* It appeared that Sir Watkin did not contribaie to this 
fund. 

It 
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tt wa^ proved, that Mr. Walfh had repeatedly 
told his agents^ that they muft notj upon any ac- 
count, give, or promifc^ money or other tewardj 
to the voters ; and thofe who attended him on his 
different canvafles fwore^ that he neVer went out 
on thofe occafions, without firft emptying his 
pockets of all the mohey in them* 

I have thus giveti a geiieralj though for from 4 
complete, account of the nature and tendency of 
the evidence produced on both fides in this cafe ; 
not from a perfuafion that it can be of much fer-* 
vice on any future occafion> but merely to con- 
vey to the reader fome idea of a caufe which, on 
account of its great length, as well as many other 
circumftances, attradled in an extraordinary de- 
gree the attention and curiofity of the Public. It 
feemed to be underftood from the beginning, that 
tmlefs ^7// the conftables were fet afide, a majority 
of votes muft remain with Mr* Rous: After the 
different infpe£lions of the books, by which the enrolment 
^ fuch a number of perfons had been dif covered who [260] 
were objected to as not enrolled^ it appeared to be 
thought neceflary that all the conftables (hould be 
ftruck off the poll, to leave the petitioner a majo- 
rity over Mr. Walfh. The Committee, if thi^ 
Avas really fo, had only to a<9- as a jury, in deter- 
mining the caufe. Indeed, the cafes of Chippen- 
ham and Stockbridge* were mentioned^ and it was 
argued (but feemingly not with much hopes) that, 
on the authority of thofe cafes, it is not neceffary 
for a petitioner, who has proved bribery on a fit- 

* Supra, vol* ii. p. 404. 414. 

o 2 ting 
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ting member, to difqualify a majority of his vote< 
in order to entitle himfelf to the feat. At Icaft, 
the Committee made no particular determination 
on any of the different points, and nothing can be 
inferred with regard to them, from their ultiniatc 
decifion. 

Several important queftions of evidence were very 
fully difcufled by the counfel, and determined by 
the Committee. To the chief of thefe I paid par- 
ticular attention, and I Ihall give a faithful ftate of 
[261] them; being daily more and more convinced, by 
my attendance on eleftion caufes, that it is highly 
neceflary that certain fixed rules, with regard to 
evidence, fhould be adopted and adhered to by all 
Committees, and that the determinations of for- 
mer Committees on this fubjcdt (hould be pre- 
ferved in writing, becaufe, if they are not, they 
will be cited and urged as authority to other Com- 
mittees, from mere memory; which is always ex- 
tremely fallacious, and grows daily more fo as the 
intervening diftance of time continues to increafc. 
I (hall diftinguifli the different points according to 
the days when they were argued and decided. 

[i.] 30 Jan. Mr. Williams, the returning offi- 
cer, being called by the counfel for the petitioner, 
to produce the poll, the counfel on the other fide 
propofed to crofs-examine him as to the appoint- 
ment of the conftables, and other points of the 
cafe. 

This was objected to, as contrary to the pra<flice 
of Committees, and as what would be extremely 
inconvenient to the petitioner's counfel, by antici- 
pating 



WORCESTER. a62 

pating the defence, before they had examined wit- 
neffes to eftablifti the charge. 

On the part of the fitting members it was an- 
fwered. That it is the eftabliflied practice in other 
courts of juftice, for one party to crofs-examine 
witneffes called by the other party merely for the 
production of deeds, or writings; and that, as the 
petitioner's counfel might call their witneffes in 
the order they chofe, the inconvenience, if any^ 
was to be imputed to themfelves. 

The court being cleared, the Committee, aftet 
deliberation, determined. 

That the counfel for the fitting members fhould 
not crofs-examine the witnefs, to the appointment 
of the conftables, at that time. 

[2.] 31 Jan. One James Fincher was going to 
give an account of the conduft of a Mr. Swift, 
tending to affeft Mr. Walfli. 

The petitioner's counfel objcdted to this, becaufe [463] 
no evidence had been previoufly given to (hew that 
Swift was an agent. 

The point was argued, and the court being 
cleared, the Committee, after deliberation, re* 
folved, 

" That, when evidence is propofed to be pro* 
** duced of the criminal afts or converfation of 
** any perfon alleged to be an agent of any of the 
** parties, agency fhaU be previoufly proved (A).'* 

This refolution was accompanied with the foU 
lowing dircftion to the counfel ; 

03 '' The 
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^* The Committee expeft that the counfel, im-i 
mediately after proving the agency of any perfon,^ 
fhall proceed to the proof of the criminality of 
** fuch agent," 

Ip5* The idea of apy agent, whether general, or 
for a fpecial purpofe, or fingle a(^; whether for-^ 
mally comn^iffioned, ir^direftly authorized, or 
(f;vowed after the a£l done*y does not feem to be of 
difficult comprehenfion. Yet the feveral defini-i 
[264] tions of " agent," which were given in this caufe, 
were very far from being fatisfa&ory. They ferv- 
ed ftrongly to confirm the old maxim; Definitionei 
hjurefuHtpericuIafie. 

[3] J 9 F^b. Qn the 7th of February, one Tho-» 
mas Collins had been examined, and it appeared 
that he had gone to different voters in the intereft 
pf (he fitting members, pretending to be their 
friend, in order to draw from them declaraticms 
that they had received money for their votes ; but 
HI giving his evidence, he prevaricated in the 
grofleft manner. On the loth of February, he wa| 
publicly reprimanded by the Chairman, On the 
19th, the counfel for the petitioner having pro- 
pofed to call him again, the counfel on the other 
fide objefted to it. They faid, that, after having 
been cenfured by the Committee for prevarication, 
he certainly could not merit any credit from them. 
It appeared, likewife, that he had been in the room 

[ */* For an agreement fub- command precedent." Hawk. 
fequent is equivalent to a Abr. Co. Lit. 274.J 

fiaCCj^ 
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lince, during the examination of other witnefles, 
and it is a rule laid down at the beginning of every 
caufe, that no witnefles (hall * be admitted, who 
have been prefent when others were giving their 
evidence (i). 

The Committee did not permit him to be 
called. 

9S* After this, a paper was pafled on the door of 
the Committee-room, by order of the Committee, 
to Acquaint all perfQns with the above-mentioned 
rule. The effeft of this rule is in a great meafure 
loft when a caufe lafts for a number of days, or 
weeks, for the witnefles have feveral ways of hear- 
ing what has been given in evidence, before they 
are called, without coming to hear it themfelves. 
Among the great concourfe of people, who, from 
curiofity or intereft, are conftantly in the room, 
there are many, who for the fake of converfation, 
and fome, who, for worfe purpofes, relate what 
has pafled. Copies pf the minutes of each day 
being delivered to the agents on both fides, their 
contents tranfpire, and the news^papers are alfo 
filled with a fort of daily hiftory of the proceed-^ 
ings. Towards the end of this caufe feveral wit^ [«66] 
nefles, who came to contradift what had been 
fworn in the beginning, declared, that what they 
knew of the evidence, they had learned by reading 
the news-papers in the country, 

[4.] 22 Feb. The mayor of the preceding year 

( I ) Supra, CsUe of C^igan^ p. zzs* 

4 i^ 
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is, by the general ufage of Worcefter, cho(en one 
of the aldermen and juftices, for the year after his 
mayoralty, and is called high alderman. He has 
no particular authority more than the others, and 
there is no direftion in the charters of the city 
which make it neceiffary to make the mayor of the 
former year an alderman. The counfel for the pe- 
titioner propofed to produce evidence to prove, 
that, before the elcAion, a Mr. Jackfon, who was ' 
in the intcreft of the petitioner, had been chofen 
mayor for the foregoing year, becaufe it was an, 
eypenfive office; and that he had been paffed by 
in the eleAion year, and another perfon made high 
alderman, left, in the capacity of a jufticc, he 
Ihould have countera<5ted the partial appointment 
of conftables. 
[267] On the part of the fitting members, this cvi-t 
dence was oppofed as immaterialy fince it was not 
contended that the conftitution of the borough 
required the appointment of Jackfon to be an al-^ 
derman. 

The counfel for Sir Watkin Lewes &id, that* as 
the general praftice had been broken through in 
the cafe of Jackfon, this was a very proper circum-* 
ftance to be laid before the Committee, in fupport 
of the charge of criminal paeTtiality agaLctft the cor-» 
poration. 

The evidence was admitted, 

[5.] 27 Feb, Sufanaah Bevan, one of the wit- 

neffes for the petitioner,, had fworn to an ad: of 

bribery by one Michael Brown, an agent for Mr. 

4 WalOi. 
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Walfti. — ^The counfel for Mr. Walfti propofcd to 
call Brown himfelf to contradidt her evidence. 

This was obje&$d to. 

It was ai^ued, That, both from principle and 
former determinations, it was cl^r, that he was aa 
incompetent witnefs for fuch a purpofe. That in 
the cafes of Milborne Port (i) and Shaftefbuiy [^68] 
{2), the teftimony of agents had been refufed, 
when offered io contradidt the evidence given c£ 
their afts ^. That, in the prefent cafe, the agents 
were complained of in the petition, and were 
therefore to be confidcred as parties to the caufey 
That to permit an ^nt of Mr. Walfti to difprove 
an aft of bribery done by fuch agent, was in ef- 
fe<5t to receive Mr. Wallh himfelf to difprove it. 
That a witnefs ought not to be put in a fituation 
where he muft either accufe himfelf, if he, has 
been guilty of bribery, and expofe himfelf to the 
danger of a fpecial report and a profecution in the 
Houfe of Commons, fimilar to thofe carrying on 
in the cafes of Shaftefbury and Hindon, or elfe 
fubmit to the temptation of acquitting himfelf by 
the crime of perjury, That, in this point of view, 
fuch a witnefs muft be confidered as intereftedj and 
that, in the courts of law, the moil remote de- 
gree of inter eft is fufficient to render evidence inad- 

(i) 5«/rtf, vol. i. p, 134.. agent aga'mft whom a£ls of 

(2) Vol. ii. p. 308. bribery had been given in evi- 

[ ♦ In the Cafe of Great dence was not permitted to be 

Qrim/lyy6 March 1700 (Journ. examined in defence.] 

?ol, xiii. p. 37g, col. I.) zxK 

I^iflTible. 
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miffible. That, if it {hould be once determined 
that agents may be * produced to deny afts charged 
upon them, whenever they are not produced the 
inference will be that they are confcious of 
guilt. That the cafe of the perfons now under 
profecution in the cafe of Shaftefbury would be 
peculiarly hard,^ if it fhould turn out that another 
Committee admitted a fort of evidence, of which 
if they couid have availed themfclves, perhaps the 
report againft them, and the confeqiient proceed- 
ings^ might have been prevented. That» if one 
candidate were to be guilty of bribery without the 
intervention of agents, and another fhould bribe 
only through the medium of agents, though each 
would be equally guilty, the firft would not, and 
the other would, by converting his agents into wit* 
Defies, have it in his power to contradift the proof 
of his guilt. 

On the part of Mr. Walfli and Mr. Rous, (for 
though Brown was Mr, Wallh's witnefs, the Com- 
mittee, after a debate at the bar on the fubjeft, 
agreed to hear Mr, Ilous's counfel on this queftion> 
[270] to prevent a new argument if it fliould arife again 
in this part of the cafe) it was faid„ 

That Brown's evidence was certainly admiffible. 
That he was po party to the caufe, the only par-* 
ties being Sir Watkin Lewes and the two fitting 
members. That what he might fay on his exami- 
nation could not be produced againft him on any 
other occafion I i and that, befidcs, h^ would on 
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no fuppofition be under any neceffity of criminate 
ing hirafelf, becaufe he would not be obliged to 
give any anfwers that would have that efFeft, 
That, inftead of opening a door to perjury, by ad-- 
mitting fuch evidence, the Committee would give 
witneffes an opportunity of perjuring themfelves, 
without thfe danger of contradiction, by rejefting 
it. That, in a profecution for bribery in Weft- 
minfter Hall againft Mr. Walfli^ Brown would be 
a competent witnefs- That, if a perfon charged 
as an agent ftiould be holden not to be a compe- 
tent witnefs, it would be an eafy matter for a pe- 
titioner's wit nefles to deprive a fitting member of 
the teftimony of all his friends, and of thofewhom he [271} 
might particularly choofe to accompany him in all 
his converfations with voters, in order to be able 
to contradict any falfe accufation, by fwearing that 
thofe perfons had aCted as his agents. That ob- 
je&ions which only go to the credit of a witnefs, 
ought not to be attended to in a queftion of ad- 
fniflibility. That the diftindtion is well known, 
and clearly eftablifhed in the courts of common 
law. That the Committee, after having, as a 
court of law, admitted Browi^^s evidence, would 
judge, in the capacity of a jury, of the degree of 
credit due to it. That, as to the cafe of Milborne 
Port, the objection had not been taken by the 
counfel, but was fuggefted by one of tlie meriibers 
of the committee, and that the counfel on both 
fides were aftoniftied when they found it had pre- 
vailed. That^ however, the circumftances of Mr. 

M^cllycot, 
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Medlycot, whofe evidence was rejefted in that cafe, 
were peculiar ; for that he was not a mere common 
agent, but was, in truth, the perfon chiefly con- 
[272] cerned in the caufe, two of the candidates having 
ftood entirely upon his intereft in the borough. 
That in the cafe of St. Ives, (\yhich was pofterior 
to thofc of Milhorne Port and Shaftelbury) on 
the authority of thofe cafes, the counfel for the 
petitioners had objefted to the evidence of one 
Robinfon, an agent for the fitting members, who 
was charged by their witnefles with afts of bribery, 
but that the objection was over-ruled by the Com- 
mittee, and the evidence admitted. That this part 
of the cafe is not mentioned in the printed report, 
but that they knew it to have been as now ftated, 
one of themfelves having been the perfon who took 
the objeftion (i). 

The Committee,' after long deliberation during 
that day, and part of the day following, refolved 
to admit the evidence (B). 

[6.] I March, One Wintle- having fworn that 
he faw Mr. Walfti give a bribe to one Elias Gregg 
or Gregory, the counfel for the petitioner obje&ed 
to the calling Gregg himfelf to contradid Wintle's 
evidence, 
1^73] They faid. That a voter is certainly interefted 
to difprove what may tend to annihilate his own 
vote, and that therefore, according to the doftririe 
of Weftnxinfter Hati^^ Gregg's eyideucq was inad- 

(I ) Mr. Mansfield. 

miiUble. 
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miffible. That, on this ground, the evidence of a 
freeholder, in the cafe of Haflemere, had been 
rejefted, when propofed to be called to prove 
the right of perfons in the fame fituation with 
himfelf. 

It was anf^Vered, 

That this cafe was different from thofe of free- 
holders, freemen, or others, called to prove a gene- 
ral right of eledlion in perfons of their own defcrip- 
tion, becaufe they have an intereft to eftablifh a 
permanent right, which they may exercife on future 
occafions. That a voter who comes to declare, 
whether he has, or has not, been bribed, hath not 
fuch an intereft ; for that, whatever the fadt might 
turn out before the Committee, his future right 
to vote would not be affedked. That the com- 
petency of a voter to give evidence concerning his 
being bribed cannot be denied, fince the legiflature [274] 
has prefcribed that they (hall, at the poll, give 
evidence of it upon oath, if required. That, on 
the trial of the former cafe of Worcefter, a man 
who was charged with having received 5s. 3d. 
from Mr. Rous for his vote, was admitted to con-- 
tradift the charge. 

In reply, it was contended. 

That if a permanent right of voting is allowed to 
be a fort of intereft fufEcient to render a witnefs 
incompetent, the exercife of that right, 'but for 
" oiicey is an intereft of the fame kind, and only differs 
in degree, and that the fmalleft degree of intereft 
is, in the courts of law, an infurmouatable objec- 
tion 
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tion to the admiflSbility of a witnefs. That thi 
bribery-oath, which may be adminiftered at the 
poll, is only a fort of parliamentary ted, and can* 
not be confidered as a difpenfation to a perfon, 
otherwife incompetent, fo as to make him a wit-^ 
nefs on a trial before a Committee; That in the 
former cafe of Worcefter the objedtion had not 
been taken* 
t*75J The court being cleared^ the Committee deli-^ 
berated among themfelves, and then adjourned; 
and, next day, af.ef deliberating again, the Chair* 
man informed the counfel, that they had determined 
to repel the objection to Gregg*s evidence; 

[7;] 4 March; Mr. Mathers, the mayor, was 
fropofed to be called as a witnefsj to difprove th^ 
charge j againft himfelf^ and the other juftices, that 
they had abufed their corporate powers, and had 
corruptly joined in making conftables for the pur- 
pofe of influencing the eleftion. 

His evidence was objefted to, on the part of the 
petitioner ; They faid. 

That, as there was a fpecific charge againft th^ 
mayor, in the petition, and the petitioner had ap- 
plied to the Committee for a fpecial report con-» 
ccrning his conduct, and that of the other members 
of the corporation, he was clearly a party to the 
caufe, and could not be a witnefs. 

The anfwer to this was. 

That, if a man's teftimony could be rendered 

[276] inadmiflible by a fpecific allegation againft him in 

the petition, this would be a ftill more effedtual 

way 
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Way of depriving the fitting member of all his wit- 
neiTes, than the other method which had beea 
tried, .of deftroying the competency of a witneli 
by fwearing that he was an agent. It was ai(a 
obferved, that, almoft in every petition, there is a 
charge againft the returning officer j and yet, that 
in moft eledtion caufes, tried during this and the 
preceding feffion, the returning officer had been 
examined as a witnefs. 

The Committee, after deliberation, refolved. 

To admit the evidence. 

[8i] The counfel for the fitting membeijs ob* 
jefted, in the beginning of the caufe, to the admit' 
fion of evidence to prove the declarations of votei^^ 
that they had been bribed (i). The Committ^ 
however, admitted fuch evidence as againft the 
voters themfelves, fo as to annul their votes ; but [^77] 
not as againft the fitting members, fo as to difqua- 
lify them. 

There was confiderable difficulty in this cafe, 
about the manner in which the counfel were to 
proceed. When Mr. Wal(h*s counfel opened his 
cafe, it was expedbed, on the part of the petitioner, 
that the counfel for Mr. Rous ftiould proceed 
immediately to open his. But they did not ; and 
when they came to examine in chief the witnefles 
called on the part of Mr. Walfli, this was objefted. 
to by the petitioner's counfel. They faid, that if 

( I ) Vide fu^ra^ Cafe of Shaftefbury, vol. ii. p. 308, 309. 

joint 
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joint defendaats are permitted, in courts of law^ 
to examine one another's witnefles, when they 
make their defence feparately, it is only after each 
has opened his defence. That what was now at- 
tempted would be attended with great inconve- 
nience to the petitioner, as he could not be pre- 
pared to meet or obviate the efFedt of evidence, 
when the ufe to be made of it had not been ex- 
plained* 

£278] The Committee were of opinion with the coun* 
fel for the petitioner. They themfelves, however, 
foon after, (finding that, on the crofs examination 
x>{ the witnefles for Mr. Wallh, many things would 
come out concerning Mr. Rous, which they would 
lofe the benefit of, if Rous*s counfel ihould not 
afterwards call the fame witneffes), defired that the 
counfel for Mr. Rous might be permitted to crofs* 
examine them. — This was accordingly agreed to by 
the Committee ; who, at the fame time, required, 
that Mr. Rous's cafe might be opened as foon as 
poffible. — ^There was a feparate fumming up for 
him, and for Mr. Walfh, on different days -, and 
then a general reply by the counfel for the petU 
tioner. 

The evidence on both fides, with the arguments 
of counfel, exclufive of the reply> lafted from the 
30th of January, to the 13th of March inclufive; 
making 38 days, befides Sundays. There were 
about 1 70 witneffes examined on the whole, many 

[279] of them contradifting each other in the moftpofi- 
tive manner; from which, and the duration of the 

caufe. 
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caufe, fome idea may be formed of the difficulties 
the Committee had to encounter, in arranging the 
evidence, in weighing the contradidtory parts of 
it together, fo as to find which ought to prepon- 
derate, and in forming, at length, a general de- 
cifion. 

On the 5th of February, Sir Walden Hanmer 
being feized with a fit of the gout, the leave of 
the Houfe was obtained for his abfenting himfelf 
from farther attendance, if his health fhould re- 
quire it (i). Accordingly, he did not attend after 
that day, and the Committee were reduced to the 
number of fourteen. 

'^ On the 13th of March the Chairman ac- 
quainted the Houfe, that the evidence on both 
fides before the Committee was clofed, and that 
fome of the members being indifpofed, the feveral 
parties had given their confent that an application 
Ihould be made to the Houfe, that the Committee 
might have leave to adjourn till the morrow night," [280] 
And 

An order . of the Houfe was made for that pur- 
pofe (2). 

On the 27 th of March, the day before the Com- 
mittee was to meet again, the Chairman informed 
the Houfe that he had received a letter, defining 
him to acquaint the Houfe, that John Walter, 
Efq; one of the members, was ill in the country, 
and thereby prevented from attending the next day ^ 

(i) Votes, p. 241* (2) /£/V/»p.453. 

Vox. III. P and 
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and an order was made, giving them leave to prb-* 
ceed notwithftanding his abfence (i). 

By this means the Committee being reduced to 
thirteen, if any accident had happened to deprive 
them of another member for three fitting days, before 
they had decided the caufe, the whole proceedings 
would have fallen to the ground } aftd a new Com- 
mittee muft have been chofen. On the 28th of 
March, the counfel for Mr. Walfti fummed up his 
[a8i] cafe (the evidence for Mr-^ Rotis having been 
fummed up before the adjournment). 

On the 29th, the petitioner's counfel replied. 

The Committee continued to meet every fuc* 
ceeding day (Sunday excepted) till the Friday fol-^ 
lowing, the 5th of April,^ when they agreed on 
their determination. 

On the 2d of April, the Houfe adjourned to the 
j8th (2). 

OnThurfday the i8th of April, the Commit tee^ 
by their Chairman, informed the Houfe, that they 
had determined. 

That the two fitting members were duly eledled 

(3). 

They made no {pecial report. 
(i) Votes, p. 53a. (a) JM.p. 566. (f) IHd. p, 57& 



( ^82 ) 



NOTES 



ON THE CASE Of 



WORCESTER. 



t) AGE 263. (Ai) It 1^ impoiEble to conceive that the j^ji^g 
Committee ufed the word *' proved** on this occafion (A.) 
in its ftridl legal fenfe ; becaufe to (how that agency was 
proved^ (that is, that the Committee thought fo) it would bd 
neceffary, in every particular inftance, for them to come td 
a refolution) importing that the evidence offered for that 
purpofe, did, in their opinion, amount to proof of it; and till 
fuch refolution had been delivered, it would not have been 
competent to the counfel to go into evidence of bribery by 
the fuppofed agent. — All that was meant was, that fome pro- 
bable ground of agency (hould be laid, before the attempt 
to prove bribery. 

The reader will obferve the contrariety in the determina- 
tions of the feveral Committees on this fubjeft. (See the 
cafes of Milborne Port, vol. i. p. 134. Hindon, vol. i. 
p. 175. Briftol, vol. i. p. 280. Shaftefbury, vol. ii. p. 310^ 
and Ivelchefter,yapr/7, p. 159 to 162.) The point ftrikes 
pie as a matter of mere regulation^ on which a difference in 
the rule adopted by different Committees cannot be attended 

p 2 with 
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Note with any bad confequence. If the evidence of bribery 1$ 
^^'.^^ begun with, and afterwards no evidence, or infufficient cvi- 
dente, of agency is produced, we muft fuppofe that the 
Committee will lay the evidence of bribery out of the cafe, 
and proceed, in forming their verdift,.as if ft had never been 
given. In criminal profecutions at common law, when the 
evidence of an accomplice is competent, but without other 
corroborating evidence is not fufficient for convi£lion, a 
fimilar difficulty arifes. If the accomplice is firft producedt 
and after he has given his teftimony no other evidence is 
brought to fupport it, what he has faid becomes immaterial^ 
ahd can be of no avail againft the prifoner. Yet the 
praSice of different Judges, like that of different Commit- 
tees, has been different in this refpeft. Some have made it 
a rule, that the corroborating evidence fliould firfl be pro- 
duced before the examination of the accomplice, but others 
have left this matter to the difcretion of the counfel who 
condud^edthe profecution. 

Note P. 272. (B.) I have looked into the clerk's minutes 

' ' in the Cafe of St, Ives, and find the entry of what re- 
lates to the queftion of Robinfon's admiilibility to be as 
follows : 

(The witneffes for the petitioners had fworn, that the 
money which they had received from Mr, Praed the /ather 
was given them by the hands of Robinfon; and that he 
was in the room during the whole of the converfation 
between them and Praed on the fubjefl:,) 

[284] ** The counfel for Mr. Praed propofe to examine Mr. 

*' Robinfon, to give an account of what converfation pafled 
*^ between Mr. Praed and the perfons who had been ex- 
*' amined, and to difprove what they have faid. 

" This evidence objeded to by Mr. Mansfield, Robinfon 
" being a principal agent in the affair. 

« Mr. 
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** Mr. Buller follows Mr. Mansfield in the objeftion, 

*' Mr. Lee heard in anfwer. 

<* Mr. Elliot follows Mr, Lee. 

" Mr. Mansfield heard in reply. 

*^ Court cleared. 

^^ Counfel called in, and acquaintedby the Chairman) 
** that the Committee are of opinion, that William Robin- 
^ fon is a competent witnefs.** 
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The Committee was chofen on Wednefday, the 31^^ of 
Januaty, and confided of the following Gentlemen ; 



Paul Fielde, Efq. Chairman - 


•n 




''Hertford. 


Philip Raflileigh, Efq. - - - 


- 




Fowey. 


Charles Dundas, Efq. - - . - 


- 




Richmond. 


Thomas Hay, Efq. - • w 


- 




Lewes. 


Benjamin Langlois, Efq* - - 


«p 




St. Germans. 


Staates Long Morris, Efq. 


- 


- 


Bamf, &c. 


Thomas Dundas, Efq. - - 


- 




Sterlingfhire. 


Sir Henry Hoghton, Bart. - 


- 


1-4 


Prefton, 


Hon. Charles • Marfliam - •* 


-> 


^ 


Kent. 


Sir Thomas Wynne, Bart. 


- 


mbers 


St. Ives. 


Sir Thomas Miller, Bart. - - 


- 


Lewes. 


Andrew Stuart, Efq. .. - - 


^ 


^ 


Lanerkfhire. 


Hon. Geo. Venables Vernon 


- 


^^ 


Glamorganfliire. 


Nominees, 








Of the Petitioners : 








Abel Moyfey, Efq. - - - 


- 




Bath. 


Of the Sitting Member : 








John Elwes, Efq. - - * - 


"J 




^Berkfliirc. 



Petitioners: 

Daniel Parker Coke, Efquire. 

Several Eleftors of Members to ferve in Parliament for the 

Borough of Derby. 

Sitting Member: 
John Gifborne, Efquire, 

Counsel, 

For the Petitioners: 
Mr. Bearcroft, Mr. Balguy, 

Counsel, 
For the Sitting Member : 

Mr. Mansfield, Mr. Lee. 



( ^87 ) 
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AT the General Election; Lord Frederick Caven- 
di(h, and Wenman Coke, Efq; were chofen 
members for this borough, but, within the time 
limited for that purpofe by the annual order of the 
Houfe ( I ), Mr. Coke, who was likewife returned 
for the county of Norfolk, made his election to 
ferve for that county. A new writ being ordered 
to fupply the vacancy for Derby, the eleftion began 
on the 27th of January, 1775. Mr. Gift>orne and 
Mr. Parker Coke were candidates. The former r288l 
was returned ; and Coke, (2) as well as certain 



(1) Votes, 5 Dec. 1774, p. 5. 
(?) JM* iQ Feb. 177 s» P* 206. 



perfons 
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perfons in his intereft (i), petitioned the Houfe. 
The day appointed for taking their petitions into 
confideration was the 14th of July, and, before that 
time, the Parliament rofe. But on the 31ft of 
October, at the beginning of the fecond feflion of 
this Parliament, two petitions, the fame in fubjlance 
*fjuith the former (2), were prefented to the Houfe. 

On Thurfday, the ilt of February, 1776, the 
Committee being met, the two petitions were 
read . 

Mr, Coke's petition fet forth ; That he was 
elected by a great majority of legal voters, but that 
Chriftopher Heath, the mayor and returning officer, 
had afted with great partiaUty, by rejecting the 
votes of many perfons who had an undoubted right 
to poll, and who tendered their votes for the peti-r 
tioner, and by admitting for Mr. Qifborne the votes 
[zSp] of divers perfons who had no right} and that, by 
thefe and many other unwarrantable praftices 
of the mayor, as well previous to, as at, and in 
relation to, the eleftion, the fitting member lyas re- 
turned (3), 

The other petition fet forth; That the petir 
tioners, and divers others, having a lawful and un-? 
doubted right, by birth or fervitude, to the free- 
dom of the faid borough, and to be fworn burgeffes 
thereof, previous to the faid election claimed to be 

(i) Votes, 16 Feb. 1775, (3) Votes, 31 Oft. 1775, 
p. 23s. p. 33. 

(2) Su^ra, Pref. 

admitted 
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admiittd burgefles of the fa^d borough, but that the 
mayor, arid divers aldermen of the faid borough, 
with a view to deprive the petitioners, and others, of 
their right of voting at the then next enfuing elec«» 
tion, and in order to procure a return in favour of 
Gifborne, refufed to admit them to their freedom, 
although the faid mayor and aldermen, at the 
fame time, admitted feveral perfons under the like 
circumftances with the petitioners ; that Coke was 
duly elefted, by a majority of legal votes; but 
that the mayor had, neverthelefs, made a return in [290] 
favour of Gifborne. — ^Then followed other allega- 
tions, refpedting the receiving and rejedting votes, 
to the fame effeft with thofe in the petition of Mn 
Coke(i). 

There is no determination of the right of elec- 
tion in Derby, by the Houfe of Commons ; but 
the counfel on both fides agreed. That every mem- 
ber of the corporation has a right to vote. 

Derby, which is a borough and corporation by 
prefcription, in the end of the reign of Charles IL 
furrendered all prior charters and grants, and all 
its liberties and privileges, into the hands of the 
Crown. Upon this a new charter was granted on 
the 5th of September, in the 34th year of Charles 
JI. By this charter, the corporate name is, " The 
piayorand burgefles of the borough of Derby, in the 
county of Derby ;" and the corporation confifts of 
^ mayor, 9 aldermen befides the mayor, (or i o in 

{}) Votes, 31 oaober, 1775, p, 33, 34. 

all) 
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all) 14 brothers, (confr aires) 14 capital burgeffes, a 
recorder, a common clerk, and an indefinite num- 
ber of burgeffes. The mayor is chofen annually, 
on Michaelmas-day, from among the aldermen, by 
a majority of voices of the aldermen and brethren. 
The aldermen hold their office for life, unlefs re- 
moved for ill behaviour or non-refidence. If, by 
death, or fuch removal, a vacancy happens, one of 
the brethren is chofen to fupply the place by the 
majority of the mayor and remaining aldermen. 
The brothers, and capital burgeffes, are, in like 
manner, chofen for life ; but liable, as the aldermen, 
to be removed for ill behaviour or non-refidence. 
A vacancy among the brothers is fupplied from 
among the capital burgeffes, by the election of the 
majority of the mayor, aldermen, and remaining 
brothers ; and a vacancy among the capital bur- 
geffes from among the common burgeffes, inhabi- 
tants of the borough, by the eleftion of the majo- 
rity of the mayor, aldermen, brothers, and remain- 
ing capital burgeffes. The recorder is chofen by 
[292] the majority of the mayor, aldermen, common 
clerk, brethren, and capital burgeffes, a.nd muft 
be virprobuSy difcretuSy i^ in legibus Angli^e eruditus. 
His office continues during the pleafure of the 
mayor, aldermen, brothers, and* capital burgeffes;^ 
and the voice of the mayor is neceflary for his re- 
moval, as it is for the removal or disfranchifement 
of all other officers or members of the corporation. 
The common clerk, who is alfo ex officiOy coroner, 
and clerk of the peace, is chofen by the major part 

of 
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of the mayor, recorder, aldermen, brothers, and 
capital burgefles, the mayor or recorder being one, 
and continues in his office during the pleafure of 
the majority of his eledtors* The aldermen, 
brethren, and capital burgefles muft be conflantly 
dwelling, and refident in the borough. The mayor, 
aldermen, brethren, capital burgefles, recorder, and 
common clerk, all take an oath of office: the 
mayor (either on the day of eleftion, or, if abfent, 
within one month after the eledtion,) before his 
predeceflTor, or, in his abfence, before the recorder 
and common clerk, or one of them ; the aldermen, r2Q2V 
brethren, and capital burgefles, and the recorder, 
before the mayor, for the time being; and the 
common clerk, before the mayor and recorder, 
or either of them, and as many of the alder- 
men, brethren, and capital burgefles as choofe to 
be prefent. The recorder, and common clerk, 
cannot ente.r on their offices till approved of by 
the king. The mayor and recorder have power to 
appoint deputies ; the mayor's deputy to be named 
from among the aldermen, and the recorder's de- 
puty to be fkilful in the laws of England. They 
too muft take an oath of office before the mayor. 
The aldermen, brethren, and capital burgefles, 
form the common council, and the majority of 
them, together with the mayor, have power to make 
bye-laws, impofe fines, &c. The mayor, the 
bifliop of I-,itchfield and Coventry, his chancellor, 
the recorder and common clerk, the mayor of the 
year preceding, and the four fenior aldermen, are 
the loc^l juftices of the peace, but removable at 

the 
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the kiilg's pleafure. TKefe are fuch material parts 
of the conftitution as relate to the election, and 
numbers of the different officers of the borougby 
as they are fpecially eftabliflied by the charter of 
Charles II. which was given in evidence to the 
committee. There is, befides, a general confirmatm 
of all former grants and privileges ^frahchifes^ immum* 
ties^ &c. in the following words : 

*^ Et ulteriuSy de confmili gratid nojlrd fpeciali^ aC 

** epc certd fcientid tff mero motu nofiris^ fro nobis ^ 

heredibus et fttccejforibus nojlrisy damns ^ concedimus 

£ff confirmamus prafatis majori et burgenftbas bwrgi 

pradiEli^ et fuccejjbribus fuiSy omnes (^ fingulas lit- 

^* teras patentesy chartas &? cOnfirmationes perclariffi' 

" morum progenitorum vel antecejfofum nojirorum 

^* quorumcutiquey eifdem majori £sf burgenjtbus burgi de 

Derby pradiSliy aut pr^edecejforibus fuis per quod-* 

cumque nomen^ five per qu^ciimque nomina incorpora^ 

tionis ante kac temporafaEta^ conceffa^feu confrmata^ 

** ac omnes et fingulas donationeSy concefjiones^ confirma* 

" tionesy reJiitutioneSy confuettidines, ordinationes, ex^ 

[^95] " planationeSy articulos, et omnes alias res quafcunque, 

in quibiifcunque litteris patentibus five chartis quorum- 

cunqtie progenitorum aut antecejjbrum nofirorum^ nuper 

regum 6? reginarum Anglia^ necnon />mnia etfingula 

in di£lis litteris patentibus^ concefiHonibu's^ chartis, 

^^ confirmationibuSyfeu eorum aliquoy contetitiSy recitatis, 

" JpecificatiSy confirmatis feu explanatiSy ac omnes et 

" fingulas jurifdi£lioneSy autkoritateSy exemptioneSy pri- 

*^ vilegiay libertateSy franchifaSy quietantias, immuni^ 

*♦ tatesy liberas confuetudines quafcumque, cum altera^ 

3 ^J timbus^ 









ti 
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** iianibus, additionibuSy ex^lanationibus et declarationi^ 
** bus fupra mentioftatisJ^ 

By this claufe, all fuch parts of the former con* 
ftitution as were not altered by new provifions, were 
continued and confirmed. 

Thus far the counfel on both fides agreed. Bat 
it will appear^ in the fequel of the cafe, that they 
differed with regard to one very material part of 
the conftitution, viz, the legal mode of admitting 
perfons to be freeniien^ or burgefTes (for thefe terms [206] 
were agreed to be fynonimous in Derby). 

The numbers on the poll, as produced to the 
Committee by the mayor, who is the returning 
officer, were as follows : 

For Mr. Gifborne ^ - - - - 4 343 
For Mr. Coke - -- - - - 329 

Majority for Mr. Gifborne - - - 14 



But the cotmfel for the petitioners, in opening 
their cafe, faid, that they propofed to add 42 to the 
poll for Mr, Coke, viz. 

26, who, being entitled to be admitted to the 
freedom of the borough, had demanded fuch ad- 
miffion before the eledtion, and having been re-* 
fufed, had tendered their votes, at the poll, in favour 
of Mr. Coke. 

12, under the fame circumflances, but who 
had demanded to be admitted on different occa- 
fions. 

4, who 
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4, who had their freedom, but whofc votes were 
rejedted by the mayor. 

They alfo propofed to ftrike off 1 6 from the poll 
for the fitting member, viz. 
[^97]i 5> who live in an alms-houfe called Derby Hof- 
pital. 

3, for having received pariih relief. 

3 honorary burgeffes, admitted within the year. 

3, who had been admitted burgeffes, on the title 
of fervitude, without having ferved a feven years 
apprenticefliip. 

2, who were never admitted to their freedom. 

In* the courfe of the caufe, however, it was only 
neceffary for the Committee to hear evidence, and 
to decide, concerning the votes of 27 (i) of thofe 
who, claiming by antecedent titles, had demanded 
admiffion to their freedom, and having been refufed, 
tendered their votes for Mr. Coke. 

It was admitted, on both fides, that the corpo- 
[298] ration is in pojfejjion of the power of bellowing the 
freedom of the borough, either by purchafe or fa- 
vour, on perfons who have no antecedent titles. 
Freemen, fo admitted, are called honorary. The 
votes of the honorary freemen were obje&ed to at 
the poll, on the part of Mr. Coke, and, in the 
interval between the eleftion and the trial of the 

(i) In the arguments of the times only 26. The reader 

counfel on both fides* as well will perceive that this inacco- 

as in the minates of the evi- racy is not of the iimalleft con- 

dence, I find this namberfome- fequcnce. 



times reckoned 27, and fome« 



cauf^ 
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caufe, application was made to the court of King's 
Bench, for informations^ in the nature of quo war- 
rantosy againft the honorary freemen, but the court 
having thought, that fufficient matter was not laid 
before them in the affidavits, to juftify them in 
granting informations, they were refufed (A). The 
counfel for the petitioners did not, therefore, quef- 
tion the votes of the honorary freemen before the 
Committee. Of this clafs, votes had been received 
on the poll, as well for Mr. Coke as for Mr. Gif- 
borne, under Coke's general protefl againft them. 

It was alfo admitted on' both fides. That the 
previous rights, which give a title to demand the 
burgefsQiip of Derby are, 

1. To be the fon of a burgefs, born after the [299] 
admiflion of the father to his freedom, and to be 
refident in the borough at the time of the de- 
mand. 

2. To have ferved an apprenticefliip of feven 
years to a freeman, and to be refident, in like man- 
ner, at the time of the demand. 

A queftion arofe, about the refidence of the 
mafter, neceflary to the acquifition of this fpecies 
of title, which (hall be taken notice of afterwards. 

The counfel for the petitioners alleged, that the 
27, whofe votes they meant to eftablifli, were pof- 
fefled of inchoate rights, either by birth or fervitude 
and that, before the eledtion, they had demanded 
to be admitted in the regular manner, by the per- 
fons who, according to the conftitution of the bo- 
rough, are appointed to admit burgefles. That, 

Vol. III. Q having 
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having been refufed by thofe perfons, they ought 
to be confidered by the Committee, as if they had 
been admitted, and that their Votes fliould be 
added to the poll* 
[300] On the other fide the principle was admitted, 
but, fuppofing thofe perfons poffelTed of antecedent 
rights, the faft of their having demanded their ad- 
miflSon of the proper perfons, or in the proper man- 
ner, was denied* 

The counfel for the petitioners (aid, that by the 
exprefs provifion of the charter, the perfons ap* 
pointed to admit freemen are, the mayor and three 
aldermen, and that the perfons who had been re- 
fufed, had demanded of the mayor and three alder- 
men to admit them. — On the part of Mr. Gifborne 
it was denied, that this was the legal mode of ad- 
miflion, or that there was any provifion to eftablilh 
fuch mode in the charter. 

The original charter being produced, this point 
was feparately argued and determined. 

That part of the charter by which, according to 
the counfel for the petitioners, the manner of ad- 
miffion for which they contended is eftablifhed, is 
as follows : 
[301] " { I ) £/ ulterius volumuSy acy per prafmtes^pro nobisy 
h^edibus i^ fuccejf'oribus nojirisy ordtnamus, etfr- 
miter injungendo pracipimusy quod major y aldermanmy 
confratreSy commufies conjiliariiy recordatoty i^. com- 
ix) This, and the foregoing nal is prefervcd in the chapd 
claufe^ were tranfcribed from of the Rolls, 
an examined copy. The origin 
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*f mums clericuSy et omnes alii officiarii £s? minijiri nojirl 

'* hurgi pradiSiy virtute et fecundum tenorem harum 

literarum nqftrarum patentium faEti five cofiftituti, 

feu in pofterum nominandiy eligendi fiu confiituendi, 

antequam ipfi^ feu eorum aliquis vel aliquiy ad execu-* 

tionemfive exercitationem officiiyfive officiorumy lociy 

vel locoruniy cui vel quibus fie refpeElive nominati^ 

appunSfuatiy five confiituti fint vel fuerinty admit* 

tantufy aut aliqualiter in ea parte intromitt ant y five 

eorum aliquis refpeElive intromittat [i), tarn facra 

corporaliay vocata The oathes of allegiance 

AND SUPREMACY, tfr Omnia alia facra per fiatuta 

hujus regni nofiri Anglia pro talihus officiarits £<f 

perfonis appunStuata, fuperJacrofanSis Dei evangeliis [302] 

praftahunty quam omnes declarationes et fubfcrip* 

tioneSy in aliquibus fiatutis pro hujufmodi officiariis 

*' &f perfonis pr^diSlis fimiliter appun£luataSy facient 

li fubfcriberUy i£ quilibet eorum praftabity faciei y et 

fuhfcribety coram tali per fond vel talibus perfonis y (2) 

QUABUS ET Qyj & ad hujufmodi facr ay declarationes y 

et fubfcriptiones dandas tsf prajiandas per prafefites^ 

vel per fiatuta hujus regni nofiri Anglic y ad prafen* 

tern vel impofierumyappunEluata 6? defignatafint (3),, 

FuiT, velfuerint. Provifo etiam, et votumuSy quod 

*" qualibet perfona de cetero in libertat. burgi 

pr^diSfi admittenday ante [quam (4) ] admiffionem 

fuam (5), fepar alia facr amenta fuperius ultimo men- 
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(1) In the copy, intremittoMt. (4) So in the copy. 

(2) ^^er. In the copy, fuai ^ (5) *« tarn/* it would fce% 
l^ jp/. is omitted here. 

(i) ^g^fr. So in the copy. 
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tionata, quam declarationes et fubfcriptione^pradiSta:^ 
prajtabit^faciety (^fubfcribet^ coram major e tsf alder* 
mannis burgi pradi£li pro tempore * exijlentibus^ 
VEL QifATUOR EORUMj quibus quidem majorii^ 
aldermatmisy vel quaiuor eorum, plenam potejlatem 
(^ auihoritatem ad facra pradi^a danda et admi* 
niftranda damus et cdncedimusj* 
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When the original charter was produced by one 
of the agents, the counfel for the fitting member 
defired that he might be fworn, and aiked from^ 
whence he had brought it ; but on the part of the 
petitioners it was faid, and agreed on all hands j. 
that, indeed, with regard to a common deed when 
it is more than thirty years old, the law not re- 
quiring that the fubfcribing witnefles fhould be 
produced to prove the execution, the perfon pro- 
ducing the deed muft be fworn, and mufl prove 
that it was taken out of the proper repofitory ^ but 
that charters^ and all inftruments under the great 
feal, prove themfelves, and that, with regard to 
them, no collateral evidence is required to prove 
their authority. 
[304] The counfel for the petitioners contended. 

That the mode of admiflion is clearly and ex- 
plicitly chalked out by the words juft dated from 
the charter, viz. That admiffions are to be by the 
mayor and three aldermen, and that this being fo, 
any contrary ufage or bye-laws which the counfel 
on the other fide might prove, would be illegal, 
and therefore ought not to be attended to by the 
5 Committee. 
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Committee. Tha^t it was a known and undeniable 
rule of law, that no ufage, however conftant and 
reafonable, nor any bye-la\y, can be of force to 
alter the pofitive diredions of a charter. That 
among nutnberlefs other cafes, that of Hellefton 
was in point to prove this doftrine, the court of 
King's Bench having, in that cafe, determined, 
that an ufage contrary to the charter, although it 
had been eftabliftied for above two centuries, was 
void (i). 

On the other fide, this rale was not denied ; but 
it was infifted upon, that it did not apply to the 
prefent cafe ; for that, in truth, nothing was faid [S^s] 
about the mode of admitting burgeffes in the 
claufe of the charter relied upon by the petitioners. 
That all that the provifo in that claufe prefcribes 
is, that every perfon, before (" antequam^* being 
clearly written by miftake inftead of " ante'' J his 
admiffion to the freedom of the borough, fhould 
take the oaths of allegiance and fupremacy, and 
other parliamentary oaths, before the mayor and 
three aldermen. That, from the obvious fenfe of 
the words, it is plain that the adminiftration of 
thofe parliamentary oaths is a ftep to be taken 
prevms to the admiflion, and that the admiffion is 
fomething diftinft from this. That the intention 
and meaning of th^ charter is, that, by taking thofe 
oaths, perfons who are to be admitted (hould firft 
prove themfelves tQ b^ loyal fqbjefts, and proper 

(1) nd$/uprat vo)* ii* Cafe of HelleftoDi p.^. 

9 3 ^^4 
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-and fafc perfons to be received to the freedom of 
the borough. That, by the foregoing part of the 
claufe, the fame parliamentary oaths are required 

[306] to be taken by the principal officers of the corpora? 
tion; but that, whereas they are to take them 
before the county maglftrates, who by the ftatutes 
are commanded to adminifter fuch oaths, the mayor 
and three aldermen are empowered to adminifter 
them to perfons who claim the freedom of the 
borough. That the reafon of this proyifion evi- 
. dently is, to relieve tradefmen and mechanics, who 
arc the fort of perfons moft likely to make fuch* 
claim, from the inconvenience and expence of 
kaving their home, to take the oaths in qucftion 
before the perfons appointed by the ftatutes to ad- 
minifter thcrn^ That thofe oaths are very different 
from the corporate oath of office which burgeffes 
muft take on their admiffion to the freedom of a 
borough. That the charter of Charles XL not 
having faid any thing about the mode of admiffion, 
that mode muft be difcovered by the general law 
of corporations, or by fome prior charter, or eon- 
ftant ufage, which is proof of a prior charter whicii 
once exifted. That, by the law of corporations,. 
every aft which concerns or afFefts the intercfts of 

[307] *h^ whole body, muft be done in a general corpo- 
rate affembly of the whole, unlefs where, by the 
exprefs provifions of a charter, or by prefcriptive 
ufage, a partial number are empowered to do fuch 
ads. That the admiffion of a perfon to the free- 
dom of the corporation is an a<5t of this kind ; and 

that. 
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that, as the charter of Charles II. had been (hewn 
to have made no provifion on this fubjeft, if there 
were no eftabliflied yfage to confine the power to a, 
certain number, no admiffion to the freedom of 
Perby could be valid, unlefs at a general corporate 
meeting. That, however, there was no occafion 
to recur to the general law of corporations 5 for that 
it could be proved that, as f^r back as evidence 
goes, and down to the year 1772, the conftant 
ufage of this borough had been to admit freemen 
at what is called a comman hall\ which is a meeting 
confifting of not lefs than 20 members of the coni-r 
mon-council, of which 20 th^ mayor muft be one; 
That, till 1772, no admiflions were ever known to 
have been made by a mayor and thre^ aldermen [308] 
pnly^ or ^t any nieeting but a common halL 
The counfel for the petitioners infifted. 
That, if the Committee ftiould think the word J 
of the charter fufficiently explicit as to the mode 
pf admiffion, the coqnfel on the other fide coulcj 
jiot be permitted to give any evidence, either of 
ufage or bye-laws, to contradidt it, But th^t, if 
the court Ihould be of a contrary opinion, and if 
the fitting member's counfel flioi^ld be allowed to 
prove, and ftiould prove, tlie regular mode of ad-? 
miflion to be otherwife than by the mayor and 
^hree aldermen ; yet they would ftill contend that, 
under ^11 the circumftances of the cafe, the appli- 
cation and demand of the rejefted voters hajd been 
fuch as ought to induce the Committee to puj 
(;hem upon the poll, 

<«4 m 
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The court being cleared, the Committee deli- 
berated for fome time, and then the counfel. being 
called in, they were informed by the Chairman, 
that the Committee had come to the foUowbg 
rcfolution, viz. 
{309] Refolved, " That the claufes in the charter, 
" which have been produced to the Committee, 
** have not fo eftablifhed the mode of admiffion 
" of the freemen of this borough ^s to exclude 
*^ other evidence/' 

After the Committee had come to this refolution, 
what the counfel for the fitting members had 
alleged was clearly proved, or admitted, viz. 

That, until the year 1772, as far back as evir 
dence goes, the ufage had been to admit freemen, 
whether honorary or by title ^ at a common hall only; 
and that an oath of office was then adminiftered 
to the perfons admitted, different from the parlia-? 
mentary oaths prefcribed by the charter. In con-? 
firmation of the evidence on this fubjeft, a bye-? 
law of the corporation was produced, made in the 
year 1 743, which is as follows : 

10 Dec. 1743. " For the better regulation of 
*^ the fwearing and admitting of thofe who fliall 
" for the future claim their freedoms or burgefs- 
'' fhips within this borough, and to prevent any 
is ^^] *^ impofitions that may be occafioned thereby 5 it 
*^ is now ORDERED, that every perfon or perfons, 
** who fhall or may claim any fuch right or free- 
** dom as aforefaid, do and (hall, before they or 
** any of them are or is admitted into the fame, 

'' at 
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** at fome common holly to be held in and for the 
** faid borough, exhibit in writing theft" refpedtive 
" name and names, and how and in what manner 
they, or any of them, do feverally claim and 
derive their refpedive rights to fuch freedoms 
or burgefsQiips, that the fame, by a proper Com- 
mittee of this corporation, may be enquired into 
or examined ; and if found right and confiftent 
with the laws, orders, aad rules of this corpora- 
tion, fuch perfon and perfons (hall and may be 
fworn and admitted a bui^efs and burgeflcs 
*^ of this corporation, at the then neict, or at * 
^' fome other fucceeding common halU^ 

It appeared that, from the making of this bye- 
law, till 1772, the pradice had been, for all perfons 
claiming to be admitted, to give in their claims at [3 1 1] 
one common hall, and, if there was any doubt con^ 
cerning their titles, they were not admitted till the 
next ; but where their titles were unqueftionable, 
they ftill continued frequently to be admitted at 
the fame comnion hall where they had made their 
plaims. 

In 1772, there was a contefted eleftion for 
Derby, on a vacancy occafioned by the death of 
Mr. Fitzherbert. Thomas Eaton was mayor for 
that year, his mayoralty having commenced at 
Michaelmas, 1771 ; and he, from a mifapprehenfion 
of the ftatute of 12 Geo. III. cap, 21, (giving cofts 
to perfons who, beipg entitled to their freedom in 
any borough, and having applied to the mayor, 
pr other perfon, officer or officers, who hath or 

have 
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have authority to admit to fuch freedom, and being 
refufcd, after proper notice, fhall fue out a manda- 
muSj and in confequence thereof be admitted) 
thought himfelf entitled and bound to admit fuch 
perfons, as had antecedent rights, and (hould apply, 

tS^^] without the concurrence or prefence of any other 
member of the corporation. — Accordingly, he ad- 
mitted feveral at his own houfe ; but this was foon 
difcovered to be an illegal proceeding, and the per^r 
fons whom he had fo admitted had the fees which 
they had paid returned to them^ and did not, unlefs 
admitted again, attempt to exercife the right of 
voting, or any other franchife. 

About this time, however, (viz. 177a) the char- 
ter haring being examined by fome lawyer, he con- 
ftrucd the part of it which has been dated to mean 
what the counfel for the petitioners had contended 
for on the prefent occafion. In confequence of 
his opinion, it was thenceforward, till about the 
time of the laft eleftion, univerfally underftood by 
all parties in the borough, that the regular mode 
of admiffion, as exprefsly prefcribed by the charter, 
was by the mayor and three aldermen. All admif- 
fions, therefore, of freemen having antecedent titles 
were, from thenceforth, made by the mayor and 

TJ^S] three aldermen* Some indeed were admitted at 
common halls, but then, as appeared from the 
books, there were always prefent the mayor and 
three aldermen, which is not neceflary to conftitute 
a common hall ; any twenty members of the com- 
mon council, the mayor being oae^ are fulScien^ 
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fof that purpofe. Honorary freemen ftill con-* 
tinued to be eledled and admitted only at conunoq 
halls. There are no ftated times for holdmg com- 
mon halls, but they are called by the mayor at his 
difcretion. He fends to the common clerk, who 
gives three days notice by his fummons ; the day 
of the delivery of fuch fummons being one. 

The above circumftances having been laid before 
the Committee, the counfel for the petitioners 
allowed that the legaA mode of admitting freemen 
was Aot as they had at firfl ims^ined, and that it 
did not depend upon the claufes in the charter on 
which they had relied, but that a common hall was, 
by the conftitution of the borough, proved by 
ufage, the only legal meeting for that purpofe. [314^ 
They likcwife admitted, that the perfons, who had 
applied and had been refufed, had not applied to a 
common liall, nor required that a common hall 
0iould be called, and that they could not be fup-* 
pofed to have bad admiffions by a common hall ia' 
their contemplation. But they contended, tliat 
thofe perfons, — having applied to the mayor and 
three aldermen, according to what was vniverjally 
underftood at that time to be the conftitution of 
the borough, — having applied to thofe who were^ 
at leaft, the proper perfons to adminifter th^ pre- 
liminary oaths, without which they could not comr 
plete their ad miffions,— having been promifed their 
admiffions, — put off from time to time,— *and at 
laft refufied by the mayor, with a view to deprive 
them of their votes, (he knowing them to be in 

the 
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the intereft of Mr. Coke,) — ^were entitled to be 
put upon the poll. Of this, they faid they would 
fatisfy the Committee after the evidence on the 
fubjedt (hould be heard. 
[2 1 5] The counfel for the fitting member objefted 
to the admiffion of any evidence to prove fuch 
fadts as the counfel on the other fide had ilated* 
They laid, that admitting (for argument's fake) 
the fads to be true, ftill they would be perfectly 
immaterial. That, as the common hall was now 
allowed to be the only legal meeting for the ad- 
miffion of burgeffes, it would be mere lofs of time 
to go into evidence to (hew applications to ano* 
ther fort of meeting for what that meeting had no 
right to do, and what, if it had done it, would 
have been void, and would have conferred on the 
claimants no right of voting, nor any other fran* 
^ chife. The utmoft, they faid, which had ev^r 
been, or ever could be done, in cafes of this fort, 
was,* to allow the votes of perfons who, having 
clear titles to admiffion, had applied agreeably to 
the eftabliflied law of the corporation, and had 
been refufed. That if a man proceeds in a man* 
ner contrary to what is prefcribed, either by the 

[3 ^ ^3 S^^^^^^ ^^w ^^ ^^^ land, or by any particular local 
law under which he acts, he muft fufFer for his 
ignorance, and cannot claim to be put in the fame 
fituation as if he had known the law, and had 
afted agreeably to it. That there are not two 
more eftabliflied maxims than, that ignorance of 
the law ihall be no excufe for departing from it, 

mi 
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and that every man fhall be confidered as ac- 
quainted with the law, and therefore, that thofe 
who do not follow its diredions fhall not gain any 
advantage, to which, if they had followed them, 
they might have been entitled. 

In anfwer to thefe and many other arguments, 
it was contended, that, although there are many 
cafes where perfons applying, within the precife 
and exadt mode prefcribed by law, to be admitted 
to their franchife, and being refufed, have been 
confidered as if aftually in pofleffion of it, yet it 
does not follow from thofe cafes, that all perfons 
who have not precifely followed the ftrift legal line, 
ihall, in every inftance, be confidered as not enti- Cs ^ 7l 
tied to their- franchife. That, on the contrary, the 
principle of thofe cafes extends much farther, be- 
ing clearly this : That, where perfons entitled to 
any right do all in their power to obtain poflTeffion 
of it, and are prevented by the unfair partiality of 
another, they (hall be permitted to exercife fuch 
right, and (hall not fuffer by the injuftice which 
was intended to have been done to them. That 
the Committee was a court of equity as well as 
of law; and that when they confidered what was 
the univerfal opinion in this borough concerning 
the legal mode of admiffion^ at the time when the 
perfons in queftion made their application, they 
vrould remember two maxims, equally rational with 
thofe alluded to on the other fide, and fo well 
eftabli(hed as to have become in a naanner prover- 
bial, viz, " Summim jus,fumma injuria^'^ and " C$m- 

" muni^ 



3u CASE xxxr. 

*^ munis trrorfacit jus^ That the laft ou^t^ at 
leaft, to weigh fo far in the prefent cafe, as to ex- 
cufe the claimants for having chofen a mode of 
[318] application, which, although not agreeable to the 
conftitution, was according to the fenfe, of the 
whole corporation. 

In ftiort, the whole cafe, as afterwards proved^ 
being now ftated hypotheticallyy the arguments on 
this previous queftion, concerning the admiffibility 
of the evidence, in a great meafure anticipated 
thofe which arofe upon the fafts after they were 
eftablidied. 

The court being cleared, after deliberation, the 
counfel were called in, and informed by .the Chair- 
jnan of the following refolution : 

Refolved, " That the Committee are of opi- 
** nion, that the counfel for the petitioners (hall 
** proceed on their evidence.'* 

Upon this they went into the evidence on the 
whole of their cafe, which confided of two differ- 
ent parts, and had two diftinft objefts, viz. 

[3 1 p] I. To (how the nature and circumftances of the 
application which the perfons, whofe votes they 
meant to eftabliih, had made to be admitted to 
their freedom ; and the different delays, and final 
rcfufal, of the mayor to admit them before the 
eledtion. 

II. To fubftantiate the titles of thofe perfons, by 

proving either their birth orfervices as apprentices to 

7 have 
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have been fuch as, by the cuftom of the boroughi 
gave them a right to demand their freedom; 

I. The principal Witneifes ori the firft head, were 
lEdward Wilmot, Efq* barrifter at law ; Mr. John 
Harrifon, fufgeon, in Derby; Mr. John Harrifon^ 
attorney ; Thomas Eaton> alderman of Derby ; Wil- 
liam Merril Locket, town (or Common) clerk ; John 
Cook; and Ghriftopher Heath, Efq. the mayor of 
Derby (B). 

Mr. Wilmot faid, that, on the morning of the 
5th of Januarjs 1775, (about three weeks before 
the eleftion) he went, with Mr. Coke the peti- 
tioner, and two or three other gentlemen, to the 
mayor's houfe. That Mr. Coke told the mayor, [320] 
that he had come to give him the trouble of ad- 
mitting him to his freedom. That the mayor^ 
after fome converfation, faid, " If you wifli to be 
" admitted now, (or " fworn," for he could not 
fay which of thefe words was ufed) " we will do 
*' what we can to accommodate you, or get more 
'^ members." That of the magiftrates, befides the 
mayor, only John Heath, an alderman, and bro- 
ther to the mayor, was then prefent. That, they 
fent for Mr. Flint, and Mr. Bingham, two alder- 
men, who came; and that the mayor then faid, 
" Now, Sir, we will fwear you in." That they 
gave Mr. Coke the book ; but that, before they 
began to fwear him,. Flint faid " If we admit (or 
" fwear) you, I apprehend there are a great many 
" will i^fift on the fame." That Mr. Coke re- 
plied. 



|2o CASE xxxr. 

plied^ '^ Ti$ true,' there are ;" on which the mayor 
or his brother faid> " If that is the cafe, you ihuft 
" excufe our admitting (or fwearing) you now/' 
That Mr. Coke faid, " Mr. mayor, you muft ufe 
•* your difcretion ; but I muft defire you will call 
[321] •* a. meeting, or Aa//.'^ That he did not recoiled 
which of thofe two words Mr. Coke ufed. That 

• 

the mayor anfwered, that he had no objection ; 
and that he would endeavour to get a fufficient 
number by the afternoon. That, in the courfe of 
the day, they received a meffage from the mayor, 
informing them, that he had got a fufficient num- 
ber of aldermen to attend ; and appointing them 
to come to one of the rooms of the town-hall, at 
a certain hour in the afternoon. That, at the hour 
fixed, he, and Harrifon, *the furgeon, went to the 
hall, but without Mr. Coke, and that they found 
the mayor, Flint, Bingham, and Mr. Wylde, an 
alderman; and that Mr. Edwards, another alder- 
man, and Mr. Grainger (who was fteward of the 
corporation) came in. That the witnefs, and 
Harrifon, went by the defire of Mr. Coke; and 
that they told the mayor, that they came to fee 
that proper tender was made by thofe who claimed 
their freedom. That Grainger, with much warmth, 
'cbjecfled to their being prefent, not being members 
of the corporation ; but that, on an appeal to the 
[322] town clerk, he decided, that they might ftay. 
That feveral claimants came in, and tendered the 
evidence of their titles, viz. thofe who claimed by 
apprenticefhip, their indentures, and thofe who 

claimed 
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claimed as fons of freemen, certificates of their 
birth. He then fpecified, by name, 25 of the 27, 
who all produced either indenttires or certificates. 
He faid that he having fatisfied thofe perfons that 
their documents would be fafe in the hands of the 
mayor, they were all put up in a bundle, and de* 
livered to the mayor, who faid that in the mean 
time he would look into their claims, between that 
day and Monday next. That he could not under- 
take to affert, that the mayor faid he would admit 
them on Monday. That, on Monday the 9th, 
the mayor, and Mr. Crompton, aldeniian, arid 
Flint and Bingham, attended. That feveral new 
perfons then tendered their evidence. That fome 
of thofe who had appeared on the 5th, attended, 
again on the 9th, but he could not fay, whether 
they tendered the proofs of their titles on that oc- 
cafion (i). That, at that time, the mayor and al- [323] 
dermen admitted 3 or 4 perfons who had claimed 
a confiderable time before, but none who had claim- 
ed on the 5th. He fpecified a perfon who claimed, 
for the firft time, on the 9th, and who produced 
his certificate. He faid that, when application 
was made to admit certain claimants who tendered 
evidence of their right, the mayor and Crompton 
declared, it was too late in the morning, and faid, 
** We have other bufinefs to do, and therefore we 
will give you our honours, that we will meet 
again cm the next Monday, and fwear in (or ad- 
^' mit) all thofe who (hall make out their rights." 
That the mayor defired they might meet an hpur 
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fooner than the ufxial time, which is 1 1 o'clock, 
becaule there would be a great many to be admit- 
ted; and that lo d^lock was fixed upon. That, 
on the i6th, he (the witnefs) went, at the hour 
appointed ; and that other claimants, befides thofe 
who had applied before, attended; but that the 
mayor did not come, nor any of the aldermen. 
That he faw the mayor about 1 1 that morning, at 
the market-place, and aiked him, if he would not 
[324] come to the hall? to which he anfwered. No, he 
(hould not, for he found he had been deceived 
(or milled) about fome of the claims, the time be* 
fore : and that he was come to a refolution not to 
admit (or fwear in) any more before the eleftion. 

Being crofs-examined, he fald. He did not know 
or hear of any of the claimants offering zvilnejfes to 
prove the execution of their indentures, or that 
they had ferved their time ; or, that thofe claiming 
by birth produced any other evidence than a certi- 
ficate, /. e. a copy of the regiller. That, if wit- 
ncfles had attended, he thought he muft have 
noted it. 

He faid, on his re-examination, that, when the 
indentures and certificates were produced, the 
mayor did not exprefs any doubts or difficulties, 
or afk for any other evidence, or fay that any tiling 
more was rieceffary. 

John Harrifon, furgeon, proved nearly the fame 
fads with Mr. Wilmot. He faid, that in the al* 
lercation with Grainger, he (Grainger) faid, it was 
not cuflomary to have any one prefent at their 
meetings but themfeives^ and that the only pro- 
w: per 
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per evidence was the corporation-books. That 
Mr. Wilmot aiked him how a mandamus could be 
fupported, without witnefles to prove the tender; 
and that, on the reference to the town-clerk, he 
faid, it was undoubtedly neceffary to have wit- 
neffes. That, upon this, the mayor agreed to take 
the tender of the diiFercnt claimants, Thefe he 
ipecified by name as Wilmot had done. He faid^ 
That the mayor defired the indentures and certi* 
ficates might be left with him, and that he (the 
witnefs) and Wilmot, engaged, to fome who ex* 
prefled doubts about entrufting them with him, 
that they would be fafely returned. That the 
mayor faid, he defined to have them, to enquire 
into the claims, and wanted to appoint a futui^e 
day for their admiffion ; that they fhould have a 
meeting again on the Monday following, and de- 
fired they would then attend. That, on the 9th, 
he, together with Wilmot and John Harrifon the 
attorney, attended. That, at that time, feverai 
people claimed. That (l) fix were fworn, who had [326] 
tendered about a month before. That two of 
thofe who had claimed on the 5th were in the 
room, and again defired to be admitted, and that 
all the others whom he had named, as claiming on 
the 5 th, were then attending at the outfide of the 
door. That they were defirous of coming into the 
room, but that he defired they would not. That 
the mayor faid, he had fome particular bufinefs to 
tranfaft that morning, which made it inconveni- 
ent to admit them then, and defired they might 

(i) Mr. Wilmot faid, «* three or hnt^^/uprih ?• 3*3* 
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attend on the Monday following; and that Wil- 
mot, Harrifon the attorney, and he (the witncfs) 
would attend with them. That ten o'clock wa^ 
the hour fixed. That the two claimants who 
were in the room, and who had before atttinded 
on the 5th, faid, it was hard there flbould be fo 
much trouble in coming again ; and that the mayor 
and Crompton told them, " Gentlemen, you may 
depend upon it, you (hall all be admitted, who 
have a right, on Monday next; we give you 
our honours, you (hall be admitted." That 
[327] they ft ill preffing to be admitted at that time, the 
mayor and Crompton laid their hands upon their 
breaftf:, and faid, " Do you doubt our honours ? 
We give you our honours, you fh all be admit- 
ted." That, upon this, Wilmot and Harrifon 
the attorney left the room, and that, as the wit- 
nefs was at the door going out, the mayor called 
to him, and faid, " We (hall now have proper 
time to examine into the claims, and thofe who 
we find have a right fliall be properly admitted, 
on McMiday." He faid, that he (the witnefs) 
tiid not attend at the hall on the 1 6th. That he 
was going there, but that he faw the mayor can- 
vaffing with Mr. .Giftorne. That he faw him in 
tiifferent parts of the town with Mr. Gifborne, 
both on that, and on the following day. 

Being crofs examined, as to the nature of the 
evidence of titles offered by the claimants, he faid, 
Tliat the certificates of birth were figned by the 
perfons who kept the regifter. That there was no 

other 
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other evidence of birth ; but that they looked in 
the corporation-books, for the admiffions * of the 
fathers. That there was no evidence of apprcntice- 
(hips but the indentures; no evidence being pror 
duced of fhe execution, or of the a^Stual fervice. 

On hi? reTexanjination, he faid^ that there was 
pot, on |:he part of any one, any objeftian made, 
or any doubt fugg^fted about the fufficicncy of 
this evidence; and that the fix who were admitted 
on the 9th, produced no other fort of evidence. 
That the oaths of allegiance and fupremacy were adr 
miniftered to xthem, and» he believed, fome other 
oaths. That fome of them polled at Ithe election, 
and r\o objedion was made to their votes. 

Both Wilbiot and he agreed, that the claimants 
)yho were refufed, had no idea of being admitted 
by any other perfons than the mayor, and thre^ 
aldermen. 

It was proved, that 21 of the perfons, who 
claimed on the 5th, 9th, and i6th, were admitted 
after the eledion, on the ift of February, at 4 
common hall; aad the laft witnefs faid, that the 
2 1 made no application for the common hall, but 
that it was advertifed by the mayor, about the day [329] 
of the ele<9tion. 

John Harrifon^ attorney, proved exaftly the 
fame hOcs with the former witnefs, as fo what 
pafled on the 9th ; and fpecified, as he had done, 
the names of thofe who then attended to be ad- 
niitted. He faid. That he went out and told them 
what the mayor and Crompton had promifed, and 
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defired them to attend accordingly. That, on the 
1 6th, he went round to thofe perfons, and defired 
them to come, and that he believed they were all at 
the hall by lo o'clock. That he himfelf went at that 
time, and that, after waiting half an hour, he was 
told that the mayor was canvafling with Mr. 
Giflbome. That he went to him, and found him 
canvafling with him, and one or two of the Lords 
Cavendifli (who were admitted to have been ad:ive 
friends of Giftorne). That he beckoned to him 
to crofs the ftreet to him, which he did. That he 
l33^] told him, the hour he had appointed for fwearing 
in the bui^efles was come, and afked him, how foon 
he intended to go to the hall ? That the mayor 
told him, he (hbuld go at 1 1 o'clock, about other 
bufinefs; but fhould not fwear in any burgefles 
that day. That he alked him if he remembered 
the promife he had made on the preceding Mon- 
day; and he faid he did; but he had been deceived 
in fwearing in feme of the fix, on the 9th, who 
had no right. That he (the witnefs) anfwered, 
that he knew nothing of their rights, but that this 
was no excufe for his not going to the hall, and 
fwearing in the others; that he had faid he would 
examine into their rights, in the courfe of the 
week, and if he had done fo, he could not be de- 
ceived as to them. That the mayor replied, that 
it did not fignify, for that he could not (or would 
not, he did not recolledt which) fwear in any 
burgefles before the eledion. That, upon this, he 
informed the claimants, that they need not fl:ay 

longer, 
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longer, the mayor having declared that he would 
not fvvear them in. 

* On his crofs-examination, he faid. That when 
the mayor promifed they (hould be admitted, 
he had no doubt but that it was meant that 
they (hould be admitted by the mayor and three 
aldermen, 

it appeared from his teftimony, and that of the 
former witnefles, that many others, befides thofe 
whofe votes were now attempted to be fubftan- 
tiated, applied to be admitted. He faid, that 
he thought about 60, altogether, claimed on the 
9th. 

Thomas Eaton,alderman, (and the perfon already 
mentioned to have been mayor from Michaelmas, 
1771, to Michaelinas, 1772) faid. He was about 
60 years of age. That he had been convcrfant 
about the bufinefs of the corporation for nine- 
and-twenty years, except the laft three years, and 
that he had generally attended the admiffion of 
burgefles. That the evidence which perfons 
claiming by birth ufually prpcJuced, was a certifi* 
cate, /. e.. a copy of the regifter, fignied by the per 
fonwho kept the regifter; or, if they were dilf^n* 
ters, thaf they commonly brought a book, in which [332] 
their births were entered by their own parents; 
and that this was the only evidence required. 
That perfons claiming by fervice, always brought 
th^v indentures, and fometimes the mafters came 
with them. That it was not the pra(5tice to pro- 
duce the fubfcribing witneffes. That he had * 

R 4 known 
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known perfons rejefted, becaufe the duty on the 
indentures had not been paid. That, when there 

• * 

was any thing doubtful, the indenture was left to 
be enquired into with Mr. Grainger, or fome 
other member of the corporation. 

William Merril Locket, attorney, (the town- 
clerk) faid, as to the evidence ufually produced by 
perfons claiming to be admitted. That the certi- 
ficate, and both parts of an indenture, had been 
generally underftood to be fufficient. That, if 
any doubt arofe, time was taken to enquire; which 
was done in the to\yn, within a few days, or a week. 
That, when perfons claimed by birth, the ^ books 
[333] ufed to be examined^ to fee whether, and when, 
the father had been Admitted. That, if any doubt 
arofe on a claim by feryice, they fometimes called 
for a fubfcribing witnefs; and that, in all cafes 
where there were (Joubts, the admiOions were put 
off till they were cleared up. He faid, that he was 
prefent at the meeting on the 5th, but not on the 

9 th. 

On producing one of the corporation-books, it; 
appeared by the lifts, that 92 perfons in all bad 
claimed to be admitted on thofe two laft mention- 
ed days : and, by another book it appeared, that, 
of thofe 92, 65 had again applied, at two common 
halls holdeh firice the eleftion, viz. one on the ifl, 
and another on the 15th, of Februaiyi and that,' 
of the 65' thus ' applying a fecond time, 27 had 
been admitted at thofe .two common-halls, and 33 
rejected. 
' Cook, 
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Cook, (and one Smith) were called to (hew, 
that Heath, the mayor, was to be confidered as an 
agent for Mr. Gifbornei 

*Cook faid. That, at a public houfe in Derby, 
about a week before the eledion, the mayor, in the 
prefence of the landlord and landlady, alked him 
for his vote in favour of Gifborne. That he re- 
plied, he mufl ftudy his own intereft, and that they, 
(the corporation) had never confidered his father, 
nor any of his famijy, in the diftribution of the cha- 
rity money (which is lent out to trades-people in 
Derby without intereft). That the mayor faid, he 
would not promife any of the money, but that after 
the election fhould be over, there would be fome of 
that money to be difpofed of, dlid they fhould cer^- 
tainly think of thofe who feryed them, and not of 
thofe who went againft them ; and defired him to 
ftudy his own intereft. 

It w^s proved by Smith, and admitted on the 
part of -Mr. Gifborne, that the mayor had figned 
a paper requefting him (Gifborne) to become a 
candidate* 

Mr. Heath, the mayor, agreed with the other 
witnefTes in the material circumftances of what ^ 
pafTed on the 5th, ^th, and i6th. He faid. That [335I 
the admiflions were adjourned on account of the 
great number of claimants, and becaufe they were * 
not prepared with people to afTift them. That, 
at the folicitation of Coke's friends, they admitted 
fix on the 9th. That te did not think they exa-^ ' 
mined the claims of any others. That the evidence 

pro- 
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produced by the fix, confifted of indentures and 
certificates. That upon thefe there were doubts, 
but that Harrifon, the furgeon, faying, " You may 
" be fure they have a right," or to that effedl, they 
admitted them. That it had not been ufual to re- 
quire other evidence, unlefs where a doubt arofe. 
That it was found out after the fix were admitted, 
that the mayor and aldermen had been impofed 
upon ; for that fome of them had no right, and 
that two in particular were non-refident. That he 
was told of this on the 9th as he came out of the hall, 
and that it was for this reafon, and becaufe there 
was a great noife and tumult in the town, that he 
did not keep his word about the meeting on the 
[236] 1 6th. That it might be on the 9th that he came 
to this refolution of not meeting on the 16th ; but 
that he did not communicate it to the perfons whom 
he promifed to meet on that day, not thinking it 
worth his while to fay any thing about it. That 
meflages were fent to him, that if he would fwear 
in certain perfons, they would vote for Giiborne, 
That Flint, the alderman, brought fuch a meflage. 
That, however, it did ftrike him, that, notwith-^ 
landing this promife, they might not vote for Mr. 
Gifborne. That his general anfwer was, that, if 
any were admitted on the eve of the eleftion, it 
might be thought partial. That they were appre- 
henfive of a not by Mr. Coke's party, if they had 
gone to fwear in burgefles, and had not admitted 
all who claimed, w lether they had a right or not. 
That he canvaffed twice or thrice for Gifborne, 

and 
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and met with no infult. That, if there had been 
no miftake about the fix, he would not have ad- 
mitted any more, without calling a common-hall 
to his afliftance, becaufeof the extraordinary num- 
bers that applied; but that the impofition relative [337] 
to the fix confirmed him in that refolution. That, 
fome time after the 9th, and before the i6th, he 
refolved, without having concerted it with any 
body, to call a common-hall, becaufe he thought 
the old mode of proceeding was the bed; but that 
it was not difcovered or fufpefted before the elec- 
tion, that the mayor and three aldermen could not 
admit 5 and that, therefore, this was not any of his 
reafons for not meeting on the i6th. 

That, at the common hall on the 2d (i) of Fe- 
bruary, after the eledtion, he was attended by a 
counfel. That a ftridter mode of proof, as to the 
titles of the claimants, was then infilled on, than 
had been ufual on former occafions, and that, by 
the counfel's advice, fubfcribing witneflTes were re-f 
quired to prove the execution of the indenture. 
He faid, that the fame counfel who attended hini 
on the 2d of February, attended alfo as his coun- [338] 
fel-at the election. That an agent of Mr. Wen- 
man Coke's repaid him the fees he had given the 
counlel. That Mr. Wenman Coke adted as an ' 
agent for Gilborne, but that he did not believe 
the money was Mr, Gilborne *s. That Mr. Grain- ^ 

(1) The mayor was mif- hall in queftion having been 
taken in the day^ the common held on the ill. 
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ger, the corporation-fleward, paid for the counfers 
attendance on the 2d of February, and that he ber 
lieved it was paidon the account of the corpora* 
tion. That he faw fome of the Lords Cavendiflt 
on the i6th, and perhaps on the 15th. That 
they had, among other things, converfed about 
the eleftion. That there might be fome fuch con- 
verfation as that if fome of the claimants voted it 
might endanger the election ; but that he remem? 
bered no particulars of any converfation, and did 
not recollect that any of them (the Lords Cavenr 
difh) recommended that the claimants ftiould not 
be admitted.. He faid, on feeing the witnefs Cook, 
that he did not know him perfonally, but that he 
rccollefted ham, and believed he faw him at a 
public houfe at thp time he had mentioned. That 
[339] ^^^k was talking about votiqg and to\yn*s-money, 
but that he (the mayor) did not recoUeft having 
faid, " We (hall renieniber qur friends," or to that 
purpofe ; and that, if he had faid fo, he fhould 
have recoUedted it. That he had fome converfa- 
Jion with Cook about the town's or charity-money, 
but could not pretend to fay what had paffed on 
that f\ibjedl. 

The following order, made at the common hall 
holden on the ift of February^ the 2d day after 
the eleftion, was read, from the hall-book. 

« . . * • • 

*' Common hall, i Feb. 1775. Before Chrift 
topher Heath, Efq; mayor, &c. 

*5 Ordered, at this cgmrnqn h^ll, That Mr. 

" mayor 
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** mayor be indemnified from all expences that 
" (hall or may accrue for or by reafon of his 
" rcfufing to admit any perfon or perfons to be 
burgeffes of this borough, and from all cofts 
and charges that (hall or may fall upon him re- 
" lative to the execution of his office in the late 
" eledion/' 

II. To fubftantiate the titles of the claimants, [340] 
which was the objeft of the fecond part of the 
evidence propofed to be given on the part of the 
petitioners, the indentures and examined copies of 
the regifter, according to the nature of the feveral 
titles, were produced to the Committee. The re- 
fidence of the claimants at the time of their claim, 
and of their fathers or mafters, and the admiffions 
of their fathers or mafters before the birth or ap- 
prentice(hip, were proved; as ^ well as the execu- 
tion of the indentures, the adual fervice, and that 
the claimants were of age when they applied for 
admifiion. 

The counfel for the fitting member did not . 
controvert the fufficiency of the proof brought to * 
eftabliih the titles, except with regard to feven 
voters, viz. John Wedgewood, Thomas Bilfon, 
Charles Clarke, Thomas Hancock, William Mat 
tocks, Thomas Jones, and William Sale. 

I . The indenture of John Wedgewood was pro^ 
duced, the execution and fervice were admitted, 
and his refidence at the time of the claim was [341] 
proved. To prove his age, an examined copy of 
the entry in th^p pari(h regifter was produced, by 

which 
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which the date of his baptifm appeared to be tfi^ 
1 8th of March 1753; fo that he was of age in 
the month of March previous to his claiming ad* 
miffion. But, in this entry, the name was writ- 
ten Wedgeworth. To (how that this was a mif- 
take, the parifli-clerk of St. Peter's pariih was 
called, who had been in that office before and dur- 
ing the year 1753, and ever fince. He produced 
his minute-book, where, in the entry correfpond- 
ing to that in the regifter, the name was Wedge-^ 
zvood. He faid, that he always entered the bap- 
tifms in that book before they were entered in the 
regifter, and that the book had always been in his 
cuftody. It appeared, on infpe<flion, that there 
had been an erafure of the laft part of the word; 
and though he at firft denied, all recolleAion of it, 
and faid he had never made any alteration in the 
book, the counfel for the fitting member, by crofs 
examination, extorted from him a confeffion, that, 
[342] fome time before the eledion, John Wedgewood, 
and another perfon whom he did not know, came 
to him to demand a certificate. That Wedgewpod 
faid he wanted it for the purpofe of being admitted, 
and of being a voter. That he told him his name 
was wrong in the book, and that he (the clerk) at 
his defire altered it to Wedgezmod. Other wit* 
nefles, however, faid, that they knew John Wedge- 
wood ; that his father's name was William Wedge- 
wood; that he lived in St. Peter's parifh; that 
John Wedgewood was apprentice to the perfon to 
whom he appeared by the indenture to have been 
bound, and that he was about %z yean of age or 

more. 
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more. No attempt was made to prove, nor was it 
fuggefted, that there exifted any fuch perfon as 
John Wedgeworth. Jolm Wedgewood was ad-* 
mitted a burgefs, after the eledlion. 

2. Thomas Bilfon had been refufed his admif- 
fion at the common hall on the ift of February, 
becaufe, on the back of his indenture, there was 
an indorfement that the mafter (hould allow him 

for his board; the mayor faying it was not a regu- [343] 
lar indenture. It was proved, by a fellow-appren- 
tice, that he had ferved all his time with his maf- 
ter, and the mafter *s admiffion was alfo proved. 
The mafter was dead at the time of the trial. 

3. Charles Clarke's indenture was produced. 
His mafter was dead. John Harrifon, the furgeon, 
fwore, that he believed he had ferved his time out ; 
that he (the witnefs) was abfent from Derby for 
about a year during the time of Clarke's appren- 
ticelhip; that, when he left the town, Clarke was 
with his mafter; and that he foun^ him with him 
on his return. 

4. and 5. Thomas Hancock and William Mat- 
tocks claimed alfo'by fervitude. Their indentures, 
fervice, and refidence were proved; but it appear- 
ed that they were bound to a partnerftiip of three 
perfons, viz, two of the name of Hancock, and 
one William Goodman. That, of the three, Good- 
man only was a burgefs. That the other two had 
refided all the time of the fervice of the two appren* [344] 
tices. That Goodman the burgefs was alfo refi* 

dent in Derby when they were bound, and refided 

there 
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*here the firft five years of the feven ; but that hd 
then left the town, and was not a refident burgefs 
during the whole time of their fervice. That the 
trade was carried on in Derby in the name of 
Goodman and Hancocks, and that all the three 
had a (hare in the profits. 

To prove that the refidence of the mafter (who 
muft be a burgefs) during the whole apprentice* 
Ihip, is neceflary, the following entry in one of 
the corporation-books was produced and read. 

loth Nov. 1701. ** At this common-hall, it 
** is refolved and agreed, by all the perfons pre- 
fent, (nem. con,) that it hath heretofore con- 
ftantly been the cuftom, and fo remains at this 
time, that no perfon or perfons whatfoever 
ought to be admitted and fworn a burgefs or 
burgefles, freeman or freemen, of this borough, 
unlefs fuch perfon or perfons be of the age of 
21 years; or unlefs he or they be born after his 
[345] ^* or their father or fathers was or were fworn \ 
burgefs or burgefles of this borough ; or unlefs 
he or they have ferved as apprentice or ap- 
prentices to fome burgefs or burgejjes dwelling in 
this borougky by the ff ace of feven years ; or unlefs 
fuch perfon or perfons be dwelling and refident 
in the borough at the time of fuch his or their 
." admittance or admittances; nor ought any per- 
*' fon or perfons to be fworn a burgefs as aforefaid, 
*' that hath ferved as an apprentice to any fo- 
^^ reigner, or clandeftinely to any burgefs, in- this 
•^ borough; nor any perfon or perfons that is, or 

*• arca 
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2ife, or Ihall be, born out of this borough, al- 
though his or their father or fathers was or were 
then burgeffes of this borough (i)." 
6. With regard to Thomas Jones, the circum* 
fiances were thefe. A general notice had been 
ferved on the mayor, to produce the indentures 
which, at the time of the applications for admif- [34^1 
fion, had been left in his hands. He had not pro- 
duced the indenture of Jones, but the petitioners 
had a duplicate of it, which they produced. It 
appeared that he had been bound to one Holmes ; 
and Henry Cawley being called to prove his aftual 
fervice, faid, that Holmes had affigned him to his 
( Cawley *s) father, and that he had ferved the 
whole feven years to him. Harrifon, the furgeon, 
fwore, that he faw both the indenture and affigiv- 
ment, or turn-over, delivered to the mayor. That, 
in the minutes he took at the time, it was men- 
tioned thus : " Thomas Jones — an indenture, and 
^ turn-over, from Holmes to Cawley." That he 
could not fay whether the turn-over was written 
on the indenture, or was a detached inftrument. 

The counfel for the fitting member infifted, that 
fuch affignment could not be proved by parole 
evidence. That, to entitle the counfel on the 
other fide to offer fuch evidence, it was not fuffi- 
cient to fay that the affignment had been delivered 
to the mayor and he had not produced it. That 

(i) VUe the cafe of Green><i'. the Corporation of Durham^ 
X Barrow, 127. 

Vol. III. . S it 
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it muft alfo be (hewn, that he had received notice 
to produce it. That a notice to produce the in- 
denture did not imply a notice to produce the af- 
fignment or turn-over, which, for any thing that 
appeared to the contrary, was a feparate inftru- 
ment. 

On the other fide, it was contended, that the 
notice was fufficiently comprehenfive, and plainly 
muft have been underftood by the mayor as ex- 
tending to all the muniments delivered to him by 
the claimants, as evidence of their titles. 

The Committee over-ruled the obje<5lion, and 
all the circumftances neceflary to eftablifh the title 
of Jones, were proved. 

7. William Sale was not pojithely fwom to have 
ferved above 5 yeats. 

Thefe 6 laft, viz. — Bilfoh, Clarke, Hancock, 
Mattocks, Jones, and Sale, were not admitted to 
their freedom after the eleftion. 

It appeared that the titles of many of the 27 
C348] had accrued 10, 20, 30, or 40 years ago. It was 
admitted that all the 27 had tendered their votes 
at the ele&ion for Mr. Coke. It was alfo agreed, 
that many perfons, who had been admitted to their 
freedom by the mayor and three aldermen, had 
voted at the eleftion ; but that, of perfons of this 
defcription, the numbers for each candidate were 
equals viz. 45 for each. 

Counsel for the Petitioners. 

It is not contended, that, where the right of 

voting 
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voting is in burgefles or freemen, it is in every 
cafe neceffary, that a perfon, in order to be en- 
titled to vote for a member of parliament, fhould 
be adiually invefted with his freedom by admif- 
fion. It is, on the contrary, allowed, that there 
are cafes where perfons entitled to their freedom, 
although they have not been actually admitted, 
have a right to vote. But it is faid, that fuch 
cafes are only thofe, where the perfons entitled 
have applied in JiriEl form to thofe who, by 
the law of the place, are empowered to ad- 
mit, have offered to produce 'legal evidence of 
their titles, and have been refiifed. The perfons [349] 
who have now proved before the Committee their 
titles to their freedom, applied, to the mayor and 
three aldermen; whereas, by the conftitution of 
Derby, the admiffion of freemen belongs to a 
meeting of 20 members of the corporation, called 
a common hall. Their application, therefore, it 
is faid, was not regular, nor made to the proper 
perfons ; and, on that account, their votes ought 
not to be allowed. But (to repeat what was faid 
already upon the queftion concerning the admiffi- 
bility of the evidence which has now been pro- 
duced) the ftrift rule contended for is not efta- 
blilhed by any di£lum or precedent. The deter- 
minations referred to only (how, that where there 
has been an application ftridtly regular, and an in- 
jurious refufal, the claimants ithall, as to the pur- 
pofe of voting, be confidered as if they had ,been 

s z admitted; 
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admitted; and it does by no means follow, that, 
in all cafes where there has not been an application 
ftriftly regular, the votes are bad. The principle 

[350] of thofe determinations is, that perfons who, hav- 
ing titles, apply and are refufed, have an equitable 
right to their freedom; and this principle is clearly 
applicable to the prefent inftance. The perfons 
in queftion applied to thofe, who, according to the 
univerfal belief of every body in the borough, were 
empowered to admit them. They applied to the 
mayor, who is the head of the corporation. He 
promifed on his honour that they fliould h^ properly 
admitted. If the mayor, at that time, did not 
know the proper mode of admifSon, are they to 
fuffer for not knowing more of the conftitution of 
the borough than its chief magiflrate ? If he did 
know it, it was his duty to fet them right; and, 
by not doing fo, he deceived and betrayed them, 
and violated the oath by which he had engaged 
himfelf to execute his office with fidelity. ' He has 
been proved to have been an adtive friend and 
agent of the fitting member; and the Committee 
muft infer, that he broke his word from partiality 
to him. What elfe could prevent him from ad- 
mitting them, according to. his folcmn promife, 

viS^} in the mode which he, at the time, underftood to 
be agreeable to the law of the place ? It is mani- 
feft that he intended a fraud upon them; and 
fraud, when once it is proved, vitiates every tranf- 
aftion, and defeats every end which, it was meant 

to 
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to obtain. This is the dodrine of courts of law, 
as well as of equity. They differ only in the mode 
of detefting fiuud. In the latter, it may be prov- 
ed by the oath of the party himfelf, which cannot 
be taken in a court of law. 

But although, by the conftitution of Derby, as 
it is now proved, the power of admiffion belongs to 
the common hall, it does not follow, that the ap- 
plication for that admiffion muft be made to a 
common hall. It is the province of the mayor to 
ajQTemble the common hall. An application to him 
for admiffion is fufficient. It is his bufinefs to 
know, that the proper meeting for that purpofe is 
a common hall, and to fummon one accordingly. 

Befides, the adminiftration of the oaths to go- 
vernment is a preliminary ftep which is allowed to [352] 
be necefiary before admiffion. The mayor, and 
three aldermen, are the perfons appointed to ad* 
minifter thofe oaths. Till they did adminifter 
them, the claimants could not be admitted. They 
were applied to for that purpofe, and they refufed. 
The claimants being thus (lopped in limine, it 
was impoffible for them to proceed farther; and 
the Committee cannot prefume that, when this in- 
trodudtory ceremony (hould have been performed, 
they would not then have applied to be admitted 
in the ftrift legal manner. Whatever evidence 
there may be of a general mifapprehenfion of the 
law on this fubjed, thefe perfons having exprefled 
no intention as to the meafures which were to be 

s 3 taken 
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taken after the adminiftration of the oaths to go» 
vernment, nothing muft be conjedtured concern? 
ing the mode in which they would have adted. 
With regard to thofe things which men have been 
prevented from doing, it is but fdr and juft to 
prefume, that, had they been fufFered to. do them, 
they would have done them in the manner pre-? 
fcribed by law. 
iSSS] Upon the whole, the mayor, by firft refiifing to 
fwear the claimants, and afterwards reje&ing them 
at the poll, afted in the double violation of the 
two oaths which he had taken, as mayor and as rer 
turning officer, and their votes ought, in fubftantiaj 
juft ice, to be allowed. 

Counsel for tie Sitting Member, 

The petitions, on the matter of which the Com? 
jnittee is fworn to determine, both allege, that Mr. 
Coke was elefted by a majority of iega/ votes. The 
general queftion to be decided is. Whether the 
^ perfons whom the petitioners defire to have added 
to the poll, were in truth 7^^^/ voters at the time 
of the eledtion. To prove that they were, it is 
faid, that the manner of their application was fuch 
as to entitle them, m fubjlantial jujiicey tp be upon 
the poll. But it is to be hoped, that this judica- 
ture will never, by making a diftindion between 
fubjiantial and legal juftice, open a door to that 
"(difcretionary power, which, under the pretence of 
fubftantial juftice, y^as the occafion of all the mif. 
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chief that attended the former mode of trying 
controverted eleftions. If the fetters of law are 
broken through, good men will no longer have 
any rule of decifion but their own whim and ca- 
price; and bad men will have a pretext for follow- 
ing the diftates of intereft and paffion. The quef- 
tion will no longer be, who was duly elected, 
but, who has the bed intereft with the majority of 
his judges. 

It is^rprifing, that it (hould be denied, that 
a perfoSwho has any inchoate right, or who means 
to take 'any advantage to which by law he is enti- 
tled, muft, in order to complete fuch right, or 
gain fuch advantage, take the regular fteps which 
the law has pointed out for that purpofe. If he 
blunders or miftakes in demanding what, upon a 
regular demand, he would be entitled to, he muft 
fufFer for it<. Figilantibus non dormientibus jura fub* 
veniunt. Suppofe a man has the cleareft title to 
an eftate of freehold fufficient to give a vote at a 
county eledtion; and fuppofe that, more than a 
year before the elcftion, he (hould bring an ejeft- [355] 
ment, and (hould miftake the name of the pari(h, 
calling it, for inftance, Highgate inftead of Hamp- 
ftead, he would not only lofe his caufe, but would 
certainly not be entitled to vote in right of the 
eftate. If a clergyman has been regularly prefent- 
ed and inftituted, yet, if he has made a blunder 
in his induftion, he will not b^ allowed to vote for 
the county. 

It is faid, that the mayor and three aldermen are 

S4 the 
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the proper perfons to adminifter the oaths to go- 
vernment^ and that the claimants applied praperhf 
as to that ftep 3 but it appears, that their applica- 
tion was, not to have thofe oaths adndniftered to 
them, but to be admitted 'y and it is proved, that 
nobody had in contemplation any other mode of 
admiffion, but that which was illegal. It camiot, 
therefore, be imagined, that thofe men would ever 
have thought of a common hall. The proper ad» 
miffion promifed by the mayor, could mean nothing 
but an admiffion by himfelf and three aldeihnen. 
[3^6] If thofe men had not yet been admitted, and 
had gone to the court of King^s Bench for man- 
damufesy does any body doubt, but they would 
have defired thofe mandamufes to be addrefled to 
the mayor and three aldermen, as the perfons ap* 
pointed by the charter to admit ? Suppofe fuch 
writs to have iffed, the mayor and aldermen, upon 
looking into the charter, and difcovering their 
miftake about the conftitution, would have re- 
turned, that they had no fuch power given them, 
and there would have been an end of the manda- 
mufes. Others muft have been procured, direfted 
to the common hall. K, therefore,, they had ap- 
plied to the King's Bench in their own way, that 
court would not have put them in pofleffion of 
their franchifes. If they had been aftually admit*- 
ted by the mayor and three aldermen, every one 
of them might have been oufted by informations, 
in the nature of quo warranto. If, in confequencc 
of fuch an admiffion, they had attempted to cxer-^ 
^ tile 
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cife a right of common, and the owner of the 
land had brought an aftion of trefpafs, on * their 
pleading their being free of the borough, he might 
have proved the illegality of their admiffion, and 
muft have had a verdid: againft them. The Com- 
mittee, therefore, it is hoped, will not now put 
them in a better condition than they would have 
been in, if their own wifhes had been complied 
with ; nor deprive Mr. Gilborne of a legal objec- 
tion, which, had they been admitted, he would 
have been entitled to make at the poll ; — an objec- 
tion, which lay againft all thofe who polled in con- 
fequence of admiffions before the mayor and three 
aldermen, but which it was unneceffary to make at 
the elediion, becaufe the number of perfons in that 
predicament was equally divided between the two 
candidates. 

That fraud, when it can be proved, is held, in 
courts of law, as well as of equity, to vitiate a 
tranfaftion founded upon it, is undeniable; but 
the maxim does not apply to the prefent cafe. 
The mayor praftifed no fraud on thefe men. He 
was as ignorant of the law as they were. Having [358] 
been impofed upon, with regard to the few whom 
be had admitted, and finding 92 claiming all at 
once, can he be blamed for delaying to admit 
them, even in the way which he and they thought 
regular, until there fliould be fufficient time to 
examine their titles ? The event has proved, that 
his caution was very neceflary ; for it appears, that, 

out 
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out of 65 of thefe perfons, who applied at the 
common halls, after the eleftion, no fewer than 
38 were rejefted, becaufe their titles were de- 
feftive. If it were true, that thefe men have been 
injured, they would be entitled to a remedy by 
adtions againft the mayor ; but it will not be con- 
tended, that fuch aftions couM be brought or 
maintained. The late ftatute, giving cofts when 
a mandamus is decided in favour of the perfon de- 
manding his freedom, particularly fpecifies, that 
the application for admiffion mull be made to the 
I>erfons who have authority to admit, which evinces 
[3S9\ that, if the application is jiot made to fuch per- 
fons, the law confiders that no reparation (hall be 
made, becaufe no injury has been done. 

The vague and undefined plea of fubftantial 
juftice would, if it were allowed, overturn, in 
many inftances, the moll pofitive provifions of law. 
Suppofe, for example, a man to have declared, 
over and over again, to his heir at law, and to all 
his acquaintance, that he meant to difinherit his 
heir, and leave his ellate to A. Suppofe him, 
agreeably to that refolution, to make a will, com- 
plete in every other refpeft, but attefted only by 
two fubfcribing witnefles. — -. — In fuch a cafe, the 
devifee might well infill, that, in fubftantial juftice, 
he was entitled to the eftate ; but it will not be 
pretended, that he could recover it againft the 
heir, in any court of law. — Why? Becaufe an 
exprefs law fays, th^t no devife of lands fliall be 

good, 
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good^ unlefs it be attefted by three fubfcribing 
witneffes (i). In * fliprt, in all cafes, men, who. 
claim to have the benefit of the law, mufb dired 
themfelves, in making their claim, by the rules 
prefcribed by law. No inftance has, or can be^- 
produced, where it has been holden, that a perfon 
(be his title ever fo perfe<9t) (hall be confidered as 
poffeffed (rf any eftate, office, or franchife, before 
he has been legally put in poffeilion, unlefs where 
there has been a regular demand. 

It has appeared, by the witneffes, that, on the 
5th and 9th of January, the only evidence produced 
ivas indentures and certificates, neither of which 
are, in law, fuificient to eftablilh the titles of the 
claimants. No fubfcribing witneffes were prefent> 
nobody to prove the a6tual fervice of the appren* 
tices, and no examined copies of the parifti regifters 
tendered. It 1ms, indeed, been fworn, that the 
ufual pradtice was followed in this refpeft ; but 
though, in cafes where the titles had recently ac- 
crued, the evidence offered might be fufficient, 
furely it was not fufficient with regard to numbers' 
pi thofe who claimed on this occafion. , Many of [361} 
their titles were to be traced back 20, 30, or 40 
years, and great caution and ilri<5t evidence were 
neceffary in the examination. And, were nothing 
elfe offered in behalf of the mayor and aldermen, 
this fingle circumftance that fuch evidence was not 

(1) Stat, of Frauds, 29 Char. II. cap. 3. 

produced 



361 CASE XXXL 

produced is fufficicnt tojuftify them in their rc- 
fufal to admit the claimants. 

The counfel for the petitioners, in reply, 
Befides enforcing, and enlarging upon, their for- 
mer arguments, obferved. That the words " legal 
" votes y^ in the petitions, could never be confined 
to their ftrid technical meaning, or held to refcf 
only to the votes of men who were rigidly legal 
freemen. That, if they were fo conftrued, they 
would exclude every one who was not admitted, 
though he ftiould have applied according to the 
moft cxa6k forms prefcribed by the conftitution of 
the place j — a dodlrine which was not maintained, 
even on the part of the fitting member. That 
[362] petitions, were the words of them to be fo nicely 
weighed, would become as technical as declarations ^ 
and would be infedted with all the difgraceful 
pundilios of fpecial pleading (i). That the ad 
of 12 Geo. III. only meant to point out in what 
manner applications were to be made, in order to 
entitle perfons, claiming their freedom and being 
refufed, to the reparation given them by that 
ftatute. That, in regard ,to every other purpofe, 
it left the law as it flood before, and therefore did 
not at all affed the prefent queftion. That it had 
been faid, on the other fide, that, as this was a 
caufe between Coke and Gifborne, the condud 
of the returning officer, even if culpable, ought 
not to deprive the fitting member of a fair advan- 

(1) Fiiie Supruy p. 15. Cafe of Petcrsfield, Note (A). 
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tage which the law had given him ; but that to 
this the anfwer was, that the mayor had been proved 
to be Gifborne*s agent, and therefore Gilborne 
ought to fufFer for Ais improper conduft. That, 
though the mayor might not be liable to civil [363] 
adtions for his refufal to admit the claimants, yet, 
perhaps, under all the circumftanccs of the cafe, 
he and the other perfons concerned might be in- 
difted for a confpiracy to deprive them of their 
votes. That, although the mayor, by his oath of 
office, does not {vrtar fpeda//y any thing relative to 
the admiflion of freemen, yet the general engage- 
ment that he will well and truly execute his office, 
binds him not to refufe injurioufly any perfons 
who have a right- That nothing had been faid to 
(how that the application of the claimants was not 
ftriftly regular for the purpofe of having the oaths 
to government adminiftered, for that no written or 
formal notice or demapd was neceflary for that end, 
nor any particular fet of words. That they cer- 
tainly meant to take thofe oaths in the firft place, 
and having been flopped there, the Committee 
ought not to prefume that they would have afted 
improperly in the bufinefs which was to follow. 
That, however, it was far from being an incon- 
trovertible propofition that their votes would have [364] 
been bad, had they adually been admitted by a 
mayor and three aldermen : for that, if they had 
b^Qirde/aifo in pofTeffion of their franchife at the 
time of the election, and had not been proceeded 
againft by information, (there having been fufficient 

time 
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time to have queftioned them in that manner) the 
Committee would not have taken upon themfelves 
the tafk of inquiring into the mode of the admif- 
fions,^ but would have allowed their votes (C). 
That it was no excufe for the mayor to fay, that, 
on account of the number of the claimants, and 
the antiquity of fome of their titles, great caution 
was neceflary, leftperfons not fairly entitled (hould 
be admitted, for that the fame caution was a/ways 
neceffary. That there furely had been fufEcient 
time between the beginning of January and the 
election, to fcrutinize their proofs ; and that the 
mayor, by appointing the 15th for the admiffion 
ofthofe who (hould be found to have a right, 
allowed that from the 9th to that day there was 
[365] fufficient time for the purpofe. That nothing can 
be concluded againft the claimants becaufe they did 
not come accompanied with every evidence which 
would be necelfary to pjrove their titles, if quef- 
tioned in a court of law. That it was enough for 
them to bring with them fuch evidence, and no 
more, as, by the ufage of the place, had always 
been thought fufEcient. That furely the Com- 
mittee would never make it a rule, that perfons, 
when they claim to have a right completed by ad- 
miffion, which is afterwards found to be incontro- 
vertible, fhould come armed with ftrift legal evi- 
dence, or elfe lofe all benefit of their claim. 

That, as to the cafes of a miftake in the name of 
the parifh in an ejedment, or of a blunder in the 
induction of a parfon ^who has been regularly pre- 
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fented and inftituted, they were not parallel to the 
prefent. That it cannot be prefumed, that a man, 
who is entitled to an eftate, (hould be ignorant of 
the pariQi in which it is fituated. If he is, it is 
manifeftly his own fault, becaufe certain informa- 
tion muft be open to him. That, in like manner, [366] 
if a perfon is ignorant of the proper form of induc- 
tion, it muft be owing to his own negledt. That 
there is no communis error in thofe inftances, as in 
the prefent, where every body, from whom infor- 
mation could have been fought, would have faid, 
that the proper perfons to admit were the mayor 
and three aldermen. That the cafe of a devife of 
lands, fubfcribed by only two witnefles, was as little 
applicable here, for that fuch devifcs are exprefsly 
annulled by a pofitive aft of Parliament. But that 
no law has yet declared that the demand of per- 
fons, applying as the claimants have done, (hall go 
for nothing, and that they (hall derive no benefit 
from it. 

Thecounfel having clofed their arguments, it was 
agreed on the part of Mr. Gifborn^, that, if the votes 
of all the 27, or of a great majority of them, (hould 
be allowed, the majority on the poll muft be in 
favour of Mr. Coke. But it was underftood, that, 
notwithftanding this agreement, the counfel for the [367] 
(itting member would ftill be at liberty to bring 
any charge againft him (Coke) which might tend 
to avoid the eleftion j and it was alfo underftood, 
that, if the Committee (hould either rejeft all the 



367 CASE XXXL 

27, or fuch a number of them as would leave the 
majority of legal votes, on. the fide of Gilbornc, 
the counfel for the petitioners would, in fuch 
cafe, be free to go on with evidence, to add 
other votes to their own poll, or take off votes 
from that of the other fide; and that the fitting 
member would have the fame thing in his power, 
when the cafe of the petitioners (hould be clofed. 

The Committee, after long deliberation, both on 
the 7th of February, the day the counfel finifh- 
ed, and on the 8th, came to the following refo- 
lutions : 

Refolved, " That thofe perfons who applied to 
** the mayor on the 5th and 9th (February, 1775), 
** and have proved their rights, be added to the 
'' poll." 
[368] Refolved, « That John Wedgewood be added 
*• to the poll/' 

Refolved, " That Thomas Bilfon be added to 

the poll/' 

Refolved^ " That Charles Clarke be added to the 

poll/' 

Refolved, "That Thomas Hancock and Wil- 
*^ liam Mattocks be added to the poll/' 

Refolved, •* That Thomas Jones be added to the 
" poll/' 

Thefe fix refolutions were entered in the minutes, 
which, as is ufual, were communicated to the 
parties; but they were not delivered by the 
Chairman to the counfel when they were called in. 

He 
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He faid, he was direfted by the Committee to in- 
form them, that they had come to this general re- 
folution : 

Refolved, " That all the 27 Toters in queftidn, 
** except William Sale, ought to be added to the 
'' poll." 

Upon thisj the coiinfel for the fitting member 
told the Committee, they were inftrudted to fay, [369! 
that they would not give the Committee any 
ferther trouble on the part of their client. 

And the fame day, (Thurfday, the 8 th of Febru- 
ary,) the Committee, by their Chairman, informed 
theHoufe, that they had determined, 

That Daniel Parker Coke^ Efq; the petitioner, 
was duly elefted, and ought to have b«en re* 
turned (i). , 

(i) Votef,p.26i. 
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pA G E 298. (A.) After the merits of the elefiion had 
been decided by the Committee, another attempt was 
made to obtain, from the court of King's Bench, informa- 
tions againft the honorary burgefTes } but as the new affi- 
davits produced on this occafion did not yet feem to the 
court to contain fufEcient ground for calling their right in 
quefllon, this application was as unfuccefsful as the former. 
If the privilege of making honorary burgefles who have a 
right to vote is, in fa£^, as great a grievance, in this and many 
other boroughs of the kingdom, as it is alleged to be, an 
effectual remedy can only be adminiftered by the legiflature* 
See the Cafe of Bedfordyfupra^ voU ii. p* 81, to 92. 

Not€ '^^ 3^9* (^0 Some may think I have been too circum- 

(B.) ftantial in giving a detail of the evidence in this cafe, but 

thofe who are fufficiently aware of the nicety ofthequeftion 

will judge otherwife. We muft, I think, conclude that the 

Committee confidered 'ivtry circumftancc of the claimants' 

CQodudt 
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ConduS: in making their different applications^ and every 
circumftance of partiality attending the repeated delays and 
ultimate refufal by the mayor, as neceflary, in order to com- 
penfate for the want of legal propriety in the kind of appli- 
cation which was made. If all thofe circumftances had not 
concurred, we have no right to infer that the Committee 
would have put thofe men in as good a condition, as if their 
demand had been ftriflly regular.-^Hence it was neceflary to 
ftate every one of thofe circumftances, and tofet forth hoWf 
and by what witnefTes^ they were proved. 

P. 364. (C.) It has been fhewn in a former note, (fupra^ jjf^^ 
p. 145.} that when the right of perfons to be freemen has (C) 
been brought before Committees, as a preliminary queC- 
don necefTary to the decifion of their right to vote, fuch 
right has been frequently gone into, in cafes where fuch 
perfons having been long enough in pofTeffion of the franchife 
for informations to have been brought againft them, none 
has been applied for) or obtained. 
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